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PROCEEDI NGS

CHAI RPERSON CGRI FFI'S: Wl cone to
t he Board of Zoning Adjustnent of the
District of Colunbia hearing. M nane is
Geoff Giffis, Chairperson. To ny right is
the Vice-Chair, Ms. Mller, and M. Etherly.
Representing the National Capitol Planning
Comm ssion, with us is M. Mann. Copies of
today' s hearing, or neeting agenda are
avail able for you. They are |located on the
tabl e at the door near where you entered
Into the hearing room Please pick that up
and take a | ook at where you are on the
chronol ogy for decisions this norning.

Attendant to this and all
proceedi ngs before the board, | would ask
that people please turn off their cel
phones at this tinme, so that we do not
di srupt the transm ssion. There are two
| nportant nmeans of transm ssion for the
board. The first and nost inportant is the

court reporter who is sitting on the floor
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tony right. She is creating the official
transcript. The second is we often
broadcast live on the Ofice of Zoning' s Wb
site, and | say "often" because we actually
were del ayed com ng out today because we
have technical difficulties, and we deci ded
just to nove ahead, even though our
broadcast |live is not hooked up. | guess
the satellite is going over the full noon of
some sort and we've had sone disruption.
But rather than delay even further, we want
to get down to business.

So all those at hone, that stayed
to watch us, will mss this. Thank you.

Wth that, then, let's nove ahead
and say a very good norning to Ms. Bail ey,
who is to ny far left, with the Ofice of
Zoning. M. Bushman also with the Ofice of
Zoning. M. My, closer to nme, with the
Ofice of Zoning. M. Mnroe, with the
Ofice of Attorney General, is also wth us

t oday.
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Wth that then, let's call the
first case for decision this norning. O
course in our neetings, these are cases that
have previously been heard, the record has
been cl osed, and we are calling these for
del i beration of the board.

There is not an opportunity for
the public to address the board in a public
meeting. As | have just indicated, al
records have been cl osed.

Wth that, M. My, if you would
not m nd.

MR, MOY: Ckay. M. Chairman,
did you want to start wth Kuri Brothers?

CHAI RPERSON CGRI FFI'S:  Yes.

MR MOY: Ckay. That would be
Appeal No. 17444-A, as in al pha, of Kuri
Brot hers, Incorporated, pursuant to 11 DCWVR,
sections 3100 and 3101, fromthe
adm ni strative decision of the Zoning
Adm ni strator, Departnent of Consuner and

Regul atory Affairs, to revoke the
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Certificate of Qccupancy, Permt No. 33951
for an autonobile service center and vehicle
fueling by Notice of Revocation dated August
4t h, 2005.

The subject property is |ocated
in the C3-A District at prem ses 4225
Connecticut Avenue, NW That's in Square
2051, Lot 5.

My under st andi ng, M. Chairman,
IS you are going to speak to the record, as
to the status of the case.

CHAI RPERSON GRI FFI'S:  Excel | ent.
| appreciate that, M. My, and | appreciate
the summary, or the advertising of the
application, and as board nenbers know, on
the 28th of Novenber 2006, we did conplete
our public hearing and testinony. W cl osed
the record and we had schedul ed t he
deci si on.

However, based on notions that
have conme forward, one specifically on the

February 16, 2007, the Appellant had filed a
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joint notion with the Appellee to extend the
filing deadline fromthe 23rd of February
2007 to March 23, 2007.

Thi s obvi ously woul d nove our
dat e beyond that which is schedul ed for
today to the 3rd of April 2007.

We did serve this information on
the ANC 3F, and had waited for any filing or
response to the joint notion. [It's ny
understanding fromthe notion, that there is
a cooperative elenent to the Appellant and
the Appellee in this appeal, and therefore
as the board nenbers know, in executive
session, we had a notion and approved the
conti nuance or rescheduling of our decision.

| put that on the record and note
that we do hope, of course, that there m ght
be a resolution to this. However, we are
fully prepared to bring resolution to this
and have now set this for decision on the
3rd of April 2007.

| would additionally note that
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ANC 3F has been very vigil ant--perhaps
that's the correct word--in being a
participant in this appeal and others
attendant to this site, which have--well,
there it is.

So al though we didn't hear a
response fromthe joint notion, we wll nake
the ANC aware of the decision that will cone
before us on the 3rd of April 2007.

| don't believe | need to address
anything el se on that, unless board nenbers
have questions, clarifications, or edits.

O M. My has additions to it.

MR, MOY: None at all. Wl
done, sir.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Let's nove ahead, then.

MR, MOY: The first case for
deci sion by the board is Application No.
17557 of Erie Hones, Inc., pursuant to 11
DCMR 3103.2, for a variance fromthe fl oor

area ratio requirenents under section 402,
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and pursuant to 11 DCWMR 3104.1, a special
exception to allow the construction of five
flats, two-famly row dwel | i ngs, under
section 353, in the RR5-A District at

prem ses 122 through 130 50th Street, S. E. ,
and that's in Square 5327, Lot 800.

Staff would note

that the application was anended
to withdraw the variance relief fromthe FAR
under section 402 and the realized draw ngs
are consi stent.

On January 23rd, 2007, the board
conpl eted the public testinony, closed the
record, and schedul ed its decision on Mrch
6, 2007. The board requested a nunber of
post - heari ng docunents. The Applicant nade
his filings on February 27th, and they are
identified in your case record as Exhibit 31
and Exhibit 32.

W al so have, as a soft
prelimnary matter, of a supplenental report

by DDOT, Departnent of Transportation,
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subm tted on January 26, which is Exhibit
No. 30 in your case record, and | nention
it's a soft prelimnary because the board
did not request their report; but that's at
t he board's desire.

So the board's action is on the
merits of the special exception request from
section 353. Essentially, that conpletes
the staff's briefing, M. Chairnman.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you very nuch. Let's open it up for
di scussion and deliberation. | do take
note, as M. My indicated, that there were
revised architectural drawings in the
record, and I would note that the opposition
I n the case had brought up the el enents,
several elenents, one specifically, and that
I's the inpact on the privacy and the
| ocati on of the wi ndows of the proposed
structure, and | would nmake note of the
el evation, Al, as indicated in the record,

that shows the adjacent properties with the
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fenestration on those, and has an overlay to
the existing--or to the proposed property
rat her, showi ng the relationship, obviously,
of proposed wi ndows to the existing,
adj acent structures. Am| correct? Forgive
me. M order is all wong here. W're at
17558; right? Pardon ne? OCh, forgive ne.
|"ve junped ahead. Thank you for that.
Let's rewind the tape. Thank goodness we're
not being broadcast live on the Wb site.
Ckay. Forgive ne. Yes, let's go
to 17557, of course all of you were there,
and | ook to--the additional requested
I nformation was the--fromthe adjacent
properties and sone of the opposition,
actual ly, sone of the concern of the board,
wanted to see what the rear elevation would
| ook |ike.
This woul d be seen fromall the
different directions, especially fromthe
adj acent property which was up on a hill.

There's a parking and a retaining wall in
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t he back. W had asked, because there was
some concern about the slope, and the

exi sting drainage off of and to the adjacent
properties--we'd asked for a conceptual plan
to give us an indication of howit mght be
dealt with. The fact is the stormater
coul d be nmanaged, and so a conceptual plan
was put in.

There's pictures of the | ow
property and site, and al so the phot ographs
of the devel opnent on D Street, S.E., which,
If I'"mnot m staken, the Applicant had
I ndi cated was a simlar topol ogy of
devel opnent, which is interesting. |'lI
start wth that photograph of the adjacent,
simlar project, and actually, | would not
be a big fan of that.

One of the things that | find is-
-how do | descri be?--not the nost
Intriguing, is the garage parking off of the
front, and frankly, the no kind of

di stinguished or articulation of the
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bui | dings thenselves. But it's an
Interesting point to put in, in ternms of,
you know, the scale and the massing.

When | | ook at the proposed

project, it actually really is nuch nore

animated or articul ated, especially wth the

bay fronts, and | think the wal kways and t he

address up. And then with the parking in
the rear, of course, it is substantially
different than that.

However, a little bit of
di gression but part of the 353 speci al
exception | think we ook to, is there any
sort of negative or adverse inpact?

If I'"mnot m staken, the reports
fromthe DDOT had indicated that this would
not create any dangerous traffic conditions,
and they also indicated in one of their
statenents, which | found intriguing, that
the proposal will not reduce on-street
par ki ng.

So anot her gauge of the effect of
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woul d these, you know, as opposed to the
property that's existing in the photograph,
that does in fact renove on-street parking
because of the curb cut and the driveways
that are running up to each house, and
addressing it, this obviously has one
towards the rear end. Mre inportantly, the
DDOT revi ew has indicated support, or no
obj ections, anyway, to the proposal.

"1l open up to others for
addi ti onal comment at this tine.

VI CE- CHAI RPERSON M LLER: M.
Chairman, | just want to raise an issue that
O fice of Planning raised, and that is that
this Applicant may need additional relief
from 2117 because they're constructing a
shared driveway easenent that's 15 feet w de
as opposed to 25 feet wde, which is
required in the regul ati ons.

DDOT nentions it on page five of
their report. They don't have any concern

about 1t. OP notes that relief from section
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2117 is required to permt the driveway
easenent as nost of the units wll not have
direct access fromthe street, and they
found that that wouldn't be a problem DDOT
had no objection to that as well.

Just as a technicality, we may
want to add that relief, and I don't believe
that there's any problemin that it wasn't
advertised, and that it's special exception
relief and it's being considered--the
proj ect was shown to the ANC and the
community. It doesn't change that at all.

| believe it's 2117.8(c)(1). A
driveway serving any use other than a one-
famly dwelling or flat, or serving nore
t han one parking space shall be as foll ows.
One, not less than 25 feet. GCkay. |It's
two. Not less than twelve--wait a second.
Let ne--

CHAI RPERSON CGRIFFI'S:  But this is
a driveway serving the use of a one-famly

dwelling or a flat. So "C' doesn't seemto
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address these. These are flats. So a
driveway serving any use other than a one-
famly dwelling or flat. That's actually
not a, technically not a driveway.
Interesting. 2117. Required to permt a
driveway easenent. | understand that, as
the OP is saying.

Driveway serving one-famly
dwelling or flat, or that otherw se serves
only one parking space, shall not be |ess
t han seven feet.

That doesn't fit either.
Driveway for parking and row dwel ling shal
be governed by the foll ow ng.

BOARD MEMBER MANN: Doesn't apply
because it's serving nore than one parking
space.

CHAI RPERSON GRI FFI'S: Ri ght.
2117.9. Driveways and parking for row
dwel I'i ngs shall be governed by the follow ng
special provisions. In the case of two or

nore row dwel lings that are constructed
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concurrently on adjacent |lots and that have
direct access only fromthe street, each two
row dwel | i ngs shall provide access to the
requi red off-street parking through adjacent
driveways that share one driveway opening.

The width of each driveway shal
not exceed seven feet on each |ot.

BOARD MEMBER MANN:  Per haps B.

CHAI RPERSON CGRI FFI'S:  Sti pul ated
in 2117.8(d). 2117.8(d). Driveway that
provi des access directly fromthe street to
a rowdwelling or flat shall be a m ni nrum of
28 feet fromall adjacent driveways that
provi de access directly fromthe street.

It seens to neet that, doesn't

It?

2117's a big section. Yes?

VI CE- CHAl RPERSON M LLER: | f |
can just comment, | think if you go to, fal

under anything under 2117, | think it would
be the second part of C, because you'd read

It as a driveway serving nore than one
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par ki ng space shall be as follows.

CHAI RPERSON CGRI FFI'S:  C of what
section?

VI CE- CHAl RPERSON M LLER:
2117.8(c). Read out the first clause and go
to the second cl ause.

A driveway serving nore than one
par ki ng space shall be as follows, and then
It says it shall be not |ess than 25 feet
froma street intersection, as neasured from
the intersection of the curb, and not |ess
than 12 feet in wdth if designed for one
way, or 14 feet, if designed for two way,
and not nore than 25 feet. And this | think
s 15 feet.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VI CE- CHAI RPERSON M LLER  So it's
not nore than 25, it's not |ess than twelve.

CHAI RPERSON CGRI FFI'S:  Right. And
| would argue that it doesn't even fal
under 2117.8(c) because this is one famly

and/or a fl at.
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VI CE- CHAIl RPERSON M LLER: But it
says--and | don't want to argue--but it just
says the driveway serving that use or
serving nore than one parking space. |
think it falls under--

CHAI RPERSON GRI FFI'S:  Got cha.
agree with that.

VI CE- CHAl RPERSON M LLER:  But |
think it kind a fits--the size seens to work
wth what's necessary here, so | don't think
it'd--

CHAI RPERSON GRI FFI'S: | agree
with all your statenents, actually. Forgive
me, | didn't read all the way through to "or
serving nore than one parking space shall be
as follows." Yes. | don't see how it
doesn't neet that requirenent. Not |ess
than 12 feet in a wdth designed for one-way
circulation, which this is not, it's two
way, or 14 feet if designed for two-way
circulation, and not nore than 25 feet.

Vell, fifteen is not nore than twenty-five,
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and it is nore than fourteen. It kind a
rem nds ne of ny daughter's math honmewor K.
| I'ike that. Ckay.

Ms. MIler, additional comments?

VI CE- CHAI RPERSON M LLER:  No. |
think that we've basically given Ofice of
Pl anni ng a great weight in considering that
and finding, by |ooking at the regs, that
It's not necessary.

CHAI RPERSON CRI FFI'S:  Ckay. Any
ot her address of the party-in-opposition's
el ements and/ or the special exception
requi rements under 353 regarding this
application? | would note sone of the
opposi tion brought up, and | thought it was
a good concern, and that was the site |ines
in the viewshed of the existing hone. O
course this is a developable site, it's now
vacant, it's, you know, part of what is
zoned to provide housing, and | would note
that it's nore than 65 feet away, the rear

of the proposed addition, to the adjacent
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property, and | nention that only because |
| think it's inportant to understand what
woul d be viewed, and | do not believe that
there's been evidence that this would create
an adverse condition, that one of the
properties could see the other.

In ternms of the intrusiveness or
privacy, | think 65 feet is a substantia
di stance away fromthe visibility, and I
woul d al so note that there is a proposed six
foot fence, and there is one currently
there, perhaps it will be redone, that
actually woul d bl ock other aspects to it.

| note in this case there was
gquestions of if famlies were noving in and
the noise and the level of which--1 think we
can hear evidence on that. | don't think
t he special exception 353 points us
specifically to those elenents as a
measur abl e aspect in all cases. Qoviously
this is a specific case. However, | guess

nmy point is | don't see where our
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regul ati ons woul d prohibit or require play
areas, or anything that rose to that |evel.
But | do think it's an inportant concern and
| would note that there is sone area at the
front. But there's also a substanti al
living area and | guess | wasn't convinced
of the overly burdensone aspect of why this,
as opposed to any ot her proposed
construction--but why this would create that
type of adverse inpact.

We did ask for the stormater
concept, stormwater managenent. Cbviously,
Is it not jurisdictional in the zoning
regul ati ons to review and approve stormat er
managenent plans based on the site slope and
based on the existing conditions, as was
evidenced. It was appropriate for us to
understand that it was possible to address
these and I think that the concept plan does
just that, show ng the grading, it shows how
the water will be captured in the hard

surface, in the parking area. Anything
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above that, in terns of detail, | don't
think is appropriate for us to get into
based on the fact that we could not in fact
regulate it or approve it. W would look to
the experts at the engineering and DCRA to
work with the Applicant in designing the
system

Anything else at this tinme?

O her comment s?

VI CE- CHAl RPERSON M LLER: | woul d
note that we have a report fromthe ANC but
It reflects that they weren't able to take a
vote. So we don't have an ANC report that
we're giving great weight to. They gave the
| npression that they--well, they stated they
wanted us to | eave the record open for them
to submt an additional report. But | don't
believe an additional report ever cane in.

CHAl RPERSON GRI FFI'S: Ckay.

Good. Anything else? | would note 353, we
said before, the special exception, it's

kind of like a referral special exception in
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our specifics and detail. It is to be
referred to other agencies for review, one
of which of course is the D.C. Board of
Education, and the OP report noted that
there i s an adequate nunber of public
schools within one mle of the proposed
devel opnent, that could accommobdate the
I ncrease that m ght be provided, if these
were to be built.

W' ve al ready addressed the DDOT
report and subm ssion. Are there other
el ements that need to be addressed in this?

VI CE- CHAl RPERSON M LLER: | woul d
just say the general special exception
standard, that this would be in harnony with
t he general purpose and intent of the zoning
regul ati ons, and map, and not create an
adverse i npact on nei ghboring properties,
and as O fice of Planning stated, that this
I's consistent with the Conprehensive Pl an,
future land use map. It's lowdensity

residential and it has affordabl e housing
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within it, and we consider the inpacts on
t he nei ghboring properties, and | think |
woul d conclude that it does not, inits
current state, now have adverse inpacts.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
s that a notion?

VI CE- CHAI RPERSON M LLER:  Ckay.
| woul d nove to approve Application No.
17557 of Erie Hones, Inc., pursuant to 11
DCVMR 3104.1 for a special exception to allow
the construction of five flats, two-famly
row dwel | i ngs, under section 353 in the R 5-
A D strict, at premses 122-130 50th Street,
S.E

CHAI RPERSON GRIFFIS: |Is there a
second?

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you, M. Mann.

Further di scussion?

[ No response]

CHAI RPERSON CRI FFI S:
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Del i berati on?

[ No response]

CHAI RPERSON GRI FFI'S:  Excel | ent.
| appreciate it. | think we've tal ked about
all the aspects of the special exception
353, and al so addressed the main points of
t he opposition that they brought up, and
there was a lot to it in ternms of their
presentation of the case.

Qovi ously, they were in
opposition to the density and the scal e of
the proposed project. They were in
opposition to this because of the site
chal | enges and di sruptions. They had
I ndi cated that there was insufficient
par ki ng based on the nunber of current
construction projects throughout the area,
and al so the concern of the |ack of
recreation and green space, noise, air
quality, safety, and the high density when
conpared to simlar small |ots they had

proposed, or rather, had addressed before
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the board in their opposition.

| think Ms. MIller, your comments
are excellent in terns of, one, |ooking at
t he Conprehensive Plan and how it is not
di scordant with the Conprehensive Pl an, but
actually, this is zoned for high-density
residential in the R5 Zone District, which
goes to the elenent of what's being proposed
her e.

And | think the other issues--we
| ook to the advisory agencies to provide
their analysis on the special exception, be
It DDOT or the Ofice of Planning, in terns
of whether there is adequate recreation or
green space to be provided, as this would
fit into the surrounding area, public
schools, and also the traffic inpact.

| think the preponderance of the
evi dence shows that the special exception
requi rements has been net by the Applicant.

And so if there are other

comments on this?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

[ No response]

CHAI RPERSON GRIFFI'S:  If there
are no further coments on it, we do have a
notion before us. |t has been seconded.

| would ask for all those in
favor to signify by saying aye.

[ Chorus of ayes]

CHAI RPERSON GRI FFI'S:  Opposed?
Abst ai ni ng?

[ No response]

CHAI RPERSON CGRI FFI'S: Very wel |.
Wiy don't we record the vote.

MR MOY: Yes, sir. Staff would
record the vote as four to zero to zero. It
was on the notion of the Vice-Chairperson,
Ms. Mller, to approve the application,
seconded by M. Mann, also in support of the
motion, M. Giffis, the Chair, and M.
Etherly. Staff also has received an
absentee ballot from G egory Jeffries, who
al so participated on the case, and his

absentee ballot is to approve the
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application.

So that would give a resulting
vote of five to zero to zero.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you. Let's nove ahead, then.

MR, MOY: The next case is
Application No. 17558 of Principality, LLC
pursuant to 11 DCMR 3103.2, for a variance
fromthe ot wdth requirenents under
section 401, and a variance fromthe side
yard requirenments under section 405, to
al l ow the construction of a new single-
famly detached dwelling in the R 2 District
at prem ses 3357 Martin Luther King, Jr.
Avenue, S.E.. That's in Square 6004, Lot
12.

The application was anended on
January 23rd to add zoning variance relief
al so fromlot area under 401.

On January 23rd, 2007, the board
conpl eted public testinony, closed the

record, and scheduled its deci sion on March
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6, 2007. The board requested post-hearing
docunents and those were filed by the
Applicant, and it is in your case record,
identified as Exhibit 27. |It's dated
February 22nd, although a day late fromthe
deadline, so it's one-day late in terns of
timeliness.

Finally, the office has al so
received a response by the party in
opposition, and that is in your case record
I dentified as Exhibit 28.

The board is to act on the nerits
of the variance relief fromsection 401, and
section 405. That conpletes the staff's
briefing, M. Chairnmn.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch. Let's nove right into
this, then. W did have, as M. My
I ndi cated, additional filings on this, and
|"msorry, M. My, you indicated that one
of the filings was | ate?

MR MOY: Yes. That was the
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filing fromthe Applicant, Exhibit No. 27.
It's one day | ate.

CHAI RPERSON CRI FFI'S:  The revi sed
site plan?

MR, MOY: That's correct.

CHAI RPERSON GRI FFI'S: Do | have
any objection fromthe board to accept that
into the record?

[ No response]

CHAI RPERSON CGRI FFI'S: Not noti ng
any objection, we'll take it as the sense of
the board and accept it into the record.

Let's nove right into this.
Qoviously, this is an existing | ot that has
Its dinmensional requirenents that don't neet
that which is required in the regulations in
the R 2 Zone District.

As | was perhaps starting before,
the one el enent of the opposition that was
brought to the board's attention, in their
case presentation, was the fenestration of

t he proposed two-story structure, and how
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that woul d i npact the existing residents in
t he adj acent | ots.

It's interesting to see the
different placenent of the adjacent
structures. One is nmuch nore a front, or
has a smal |l er setback fromthe street, as
opposed to one on the opposite side and the
exi sting residence set way back, or further
back fromthe street. This property sets
somewhat in between both of those, which is
nei ther here nor there, in ny view of this.

However, as A-1 indicates in the
el evations, the side elevations, | thought
It was very instructive for our
understandi ng of the relationship of the
fenestration. So we can get into that in
ternms of the last test in a variance case,

but | think we ought to begin, first, with

t he begi nning cases, and that is whether the

property has any uni que aspects to it.
| would note that the O fice of

Pl anning, | think does adequately state
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this. That this was an existing dinension,
subdi vided | ot, prior to the zoning
regulations. It's an existing condition
t hat becane nonconform ng when we adopt ed
t he regul ati ons.
| think that obviously raises and
does rise to the | evel of the uniqueness and
as we have | ooked at for the variance cases
in the past, and also in this one, and
whet her that woul d create any exceptiona
situation, | think it's fairly
straightforward to the fact that this is
based on the regul ati on, adoption that has
been created as a nonbuil dable site, w thout
any sort of relief. There's not a way to
make this conformng, in any aspect, for the
zoned district in which it is now | ocated.
That, to ne, is a high end of a
practical difficulty. | think we |ook at,
then, the other aspects of whether this
woul d inpair, technically, the zone plan map

or the public good, and that's where we get
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Into any sort of elenments that m ght well be
detrinental to the surrounding area or the
zone plan. | don't see that this goes, in
any way, against the R-2 Zone D strict.

This is a single-famly detached
home. The elenent to the fact of whether
you coul d place a hone here and still have
conform ng side yard requirenents obviously
Is difficult because of the di nensiona
aspect of the site itself, and so we have
nonconform ng el enents there.

"1l open up to others, if they

have di scussi on on that.

BOARD MEMBER ETHERLY: I'Il junp
in, M. Chair. | agree with your comments,
as you laid out this case. | think what was

per haps chal | engi ng about this case, at the
outset, just at perhaps first glance, is the
fact that you are |ooking at such a narrow
lot, and clearly, it is perhaps easy to feel
that--this kind a feels just tight, if you

will. But |I think you hit it right on the
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head and | think it echoes what the Ofice
of Planning noted in its report at page
four, which is that one, while the zoning
regul ations intend to pronote a specific
pattern to developnent in the R 2 District,
they did not intend to entirely prohibit the
construction of a residential use on an
existing | ot.

Furthernore, this devel opnent
will replicate an historical devel opnent
pattern.

| think, clearly, we heard
testinony on the record at the hearing in
this matter, that there was consi derable
concern about the closeness of the
properties. Initially, ny sense was is
there a way to sinply avoid that?

Qovi ousl y, given the narrowness

of the lot, there's really no way you can do

it and still build a property.
Clearly, | think consistent with
the variance analysis, | think you are
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absolutely correct in ternms of your walk
through it.
| think what has been hel pful in
ternms of mtigating any potential inpacts
has been what we've seen in terns of the
treatment of the fenestration on the side of
t he proposed property, as was indicated at
drawing--1"'I1 just refer to as right-side
el evati on w ndow ali gnnment, which is at
Exhi bit No. 27, which illustrates the
offset, if you wll, to help avoid any
| npacts fromthe standpoint of privacy.
This has been a kind of inartful

wal k through ny piece on this, M. Chair,

but I'Il sinply denponstrate, that | think
the test has been nmet. [|'I|l leave it at
t hat .

CHAI RPERSON CGRI FFI'S:  Excel | ent.
| think that's excellent, and in terns of
the reference to the Ofice of Planning's
report, | think that is also good. | have

put a great reliance on their analysis and
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woul d continue to indicate that the
application in their page four, they had
I ndicated that it neets the three part
vari ance test for the ot wdth and the side
yard relief, and O°, as M. My indicated,
believed that the relief was al so required
for the mninum| ot area.

We have incorporated that, and
OP, | agree with their analysis, indicate
that it also neets the variance test,
actual ly, because all three of them conbi ned
are integral, interrelated in terns of the
nonconformty of this project.

QO hers, then? Yes, Ms. Mller.

VI CE- CHAI RPERSON M LLER:  Just to
add, and not really repeat what you' ve said.

Wth respect to the three areas
in which relief is being sought, |ot area,
| ot width, and side yard, it is a
preexisting lot and it has no roomto
expand, so we just have to look at it wthin

Its boundaries. Wth respect to the side
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yard issue, were it to provide 8 foot side
yards on either side, there would only be 9
feet remaining for the width of the house,
whi ch woul d be, as O fice of Planning says,
I nconsi stent with normal expectations and
nei ghbor hood character.

One of the concerns we | ooked at
IS, which often arises with a smaller side
yard, would there be enough room for
mai nt enance and access in between the
houses, and O fice of Planning specifically
said that wwth three feet on either side,
t here woul d.

| believe that one of the other
properties had two and a half feet to the
property line and the other one had three
and a half feet, and therefore conbined,
t here was enough roomin between the
properties to provide access and
mai nt enance.

CHAI RPERSON CGRI FFI'S:  Good.

Anything else? |s there a notion?
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VI CE- CHAl RPERSON M LLER: |
believe also the record was | eft open for an
ANC report in this case but it didn't cone
I n.

CHAI RPERSON CGRI FFI'S:  Ckay. \Very
well. |Is there action proposed?

BOARD MEMBER MANN: M. Chai r man.

CHAl RPERSON GRI FFI'S: Yes.

BOARD MEMBER MANN: | woul d nove
approval of Application 17558 of
Principality, LLC, for the variance fromthe
| ot wdth requirenents under 401, variance
fromthe side yard requirenents under 405,
to allow the construction of the single-
famly detached dwelling in the R 2 District
at 3357 Martin Luther King, Jr. Avenue, S. E

COW SSI ONER JEFFRI ES:  Second,
M. Chair.

CHAl RPERSON (Rl FFI'S: Excel | ent,
t hank you, and to the notioner and the
seconder, of course you would not--would you

take on also the mninmum | ot area?
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BOARD MEMBER MANN: Ch, vyes.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Ckay; good. Deliberation? Further coment?

[ No response]

CHAI RPERSON GRI FFI S: If there's

no further coment, | would just note that
the deliberation has been very full in terns
of the variance test. | would note that

sone of the opposition's elenents, that they
brought up in their case, | didn't find to
be jurisdictional to the zoning regul ati ons.
There was a question or address of whether
the builder or current owner was going to
live there, or not. There was al so
di scussi on and concern about the potenti al
negati ve i npact of the adjacent properties
during construction.

Both of these are--1 don't
di m ni sh the inportance of these. However,
directly said, we have no ability to inpact,
approve or disapprove these el enents.

In terms of the construction, |
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do note that part of the permt review and
the construction will be to mtigate, if not
to do away wth any negative inpact or
structural inpact of the adjacent
properties, and | think that obviously is
goi ng to be reviewed by anot her agency, and
body.

There was al so an assertion that
there were no soil or inpact studies as part
of our application and review, and | would
al so note, and add, that part of other
review for permtting and construction, that
wll be an elenent, if it is to be addressed
by anot her agency, as we woul d not have any
jurisdiction to approve or disapprove based
on that elenment as it was raised in this
specific case.

QO her than that, | would agree
with the deliberation that we've had today,
and al so on the analysis of the Ofice of
Planning in this application.

| leave it open for any others,
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BOARD MEMBER ETHERLY: |'Il just
sinply echo what you said, M. Chair,
because | think the critical piece here is
that the direction in which the decision is
nmovi ng does not dimnish, to the last, the
concerns that were expressed by the party in
opposition relative to inpacts perceived, or
ot herw se, that may be felt upon their
property.

Clearly, the introduction of a
new structure on a |lot that has been vacant
for quite sone tine is going to represent a
change, it is going to represent an inpact,
but | think as you indicated in walking
t hrough the variance anal ysis, that inpact,
those inpacts did not rise to the | evel of
undermning, if you wll, or conplicating
the issues that we are vested with here with
regard to the variance analysis that we've
di scussed.

So | just really wanted to
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enphasi ze that. Cearly, there will be
| npacts, but | think as we | ook at the
variance tests, and, in particul ar, deal
with the third prong that speaks to any
substantial detrinent to the public good,
W t hout substantially inpairing the intent
and purpose and integrity of the zoning
regs, and maps, again, OP's report | think
was very instructive on this particul ar
point in ternms of the historical pattern of
devel opnment on this particul ar bl ock, and as
Ms. MIler indicated in her coments during
our deliberation, you're |looking at a
fairly--1 won't say w de range--you're
| ooking at a fairly tight range of property
sizes in terns of the side yards between
prospective properties ranging from1.5 feet
up to 8 feet.

So | just sinply wanted to
enphasi ze that again for the record.

Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: Good.
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Thank you very nmuch. And lastly, in terns
of the O fice of Planning and the side yard,
as you' ve just addressed, obviously we have-
-or not obviously--the record shows, and
what we're deliberating on is the revised
site plan, which | thought was appropriate.
O fice of Planning had a conditional
recommendati on of approval based on the fact
that they would increase each of the side
yards fromthe two six to three feet, as M.
M1l er had indicated, and that would give
appropri ate space for access to mai ntenance
of the site and the property.

Very well. That being said,
anything else? 1Is there anything further?
Any ot her comments, deliberation by the
boar d?

[ No response]

CHAI RPERSON GRIFFI'S:  If there's
not hing further, then we do have a notion
before us. It has been seconded.

| would ask for all those in
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favor to signify by saying aye.

[ Chorus of ayes]

CHAI RPERSON GRI FFI'S:  And
opposed? Abst ai ni ng.

[ No response]

CHAI RPERSON CGRI FFI'S: Very wel |.
Let's record the vote.

MR MOY: Yes. Staff would
record the vote as four to zero to zero, on
the notion of M. Mann to approve the
application, as stated, seconded by M.
Etherly. Al so in support of the notion, M.
Giffis and Ms. MIler. W also have, sir,
an absentee ballot from Gegory Jeffries who
al so participated on the application, and
hi s absentee ballot is to approve the
application, which will give a resulting
vote of five to zero to zero.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch. Let's nove ahead,

t hen.

MR. MOY: The next case for
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decision is Application No. 17562 of W
Street, S.E., 38 through 42 through 43, LLC
|"mgoing to read the original application,
sir, and it reads: As pursuant to 11 DCWMR
3103.2, for a variance fromthe of f-street
par ki ng requirenments under section 2116 and
pursuant to 11 DCMR 3104.1, a special
exception to construct six three-unit row
dwel I'i ngs under section 353, in the R 5-A
District, at premses 1749 through 1759 W
Street, S.E. That's in Square 5755, Lots 38
t hr ough 43.

Thi s application was anended to
request special exception relief pursuant to
3103.2, to locate parking in the front yard
under sections 2116.5 through 2116.9. On
January 30t h, 2007, the board conpl eted
public testinony, closed the record, and
schedul ed its decision on March 6. The
board requested a nunber of post-hearing
docunent s.

The Applicant made his filing and
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Is in your case record, identified as
Exhibit 40 and 41. Rather, let's say that
he filed and is identified as Exhibit 41 and
38. Second, the board all owed responses to
the Applicant's subm ssion, and those are
recorded in your case file as Exhibits 35
and 36 fromthe DDOI, and fromthe O fice of
Pl anni ng, respectively.

W al so have, M. Chairman, a
filing fromM. Chapman, who testified at
the hearing. She has no party status and
her filing was not requested by the board.

And this is identified as Exhibit
37 and should be considered as a prelimnary
matter.

| think that conpletes the staff
briefing, M. Chairman, so the board shoul d
act on the nerits of the special exception
request from section 353.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch, M. My, and |

appreciate the overview. | amcorrect,
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board nenbers, M. My, if you woul d address
this, that Application 17562, W Street,

S.E., 38-42-43, LLC, actually anended its
application to renove the variance fromthe
of f-street parking requirenents under 2116.

It also renoved the relief
requested for parking in the front of the
buil di ng, as after our hearing, we had
I ndi cated that we were requesting, as M.
Moy said, revised plans, to see if they
coul d address the parking in the rear.

So if I'"'mnot m staken, we are
actual ly | ooking at, under 3104.1, a speci al
exception under 353 for the R-5-A District.
| s that correct?

MR. MOY: Thanks for the
clarification, M. Chairman.

CHAI RPERSON CGRI FFI'S:  Good; okay.
Just as long as we all understand, in fact,
that we are | ooking at a special exception
under 353. Now, the second aspect in that

i s--what | have as Exhibit 37, Pauline

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

49

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

50

Chapman. | believe that this was--although
it's | abel ed "supplenental filing," it seens
to just be the witten statenent--it's
somewhat a reiteration of the statenent that
she made in the record at the hearing.

Do ot her board nenbers find that
to be the case?

BOARD MEMBER MANN: Wl |,
partially, except that--

CHAI RPERSON CGRIFFI'S:  Partially.
Ckay.

BOARD MEMBER MANN:. --it does
reflect the fact that this Exhibit 37, the
statenent, also appears to be responding to
one of the first changes that was submtted,
post hearing.

CHAI RPERSON GRI FFI'S: Ri ght;
you' re absolutely correct. Well, before |
address this, unless people have specific
address of this, | would like to open up for
alittle bit of discussion on the post-

heari ng subm ssions, because |'ll put on the
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record, | know we had very brief
conversations in executive session, that
went to the fact of there is a |lot of new
factual information in this application.

So let nme start the discussion
with that and open it up to people's
coment s.

BOARD MEMBER MANN: M. Chai r man,
| was a little bit surprised at the bul k and
the extent of the changes in the materia
that we received, post hearing. | guess ny
expectation at the end of the hearing was
that we were asking for sonething that was
relatively straightforward and responsive to
what the application heard fromus, and what
we got, as far as |'mconcerned, in ny
opi ni on, was considerably different from
what we had seen originally, and it went
t hrough a couple of different iterations,
and | found it a little bit conplicated to
foll ow what all the changes were.

At the end of the day, though, it
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| ooks, to ne, like a much different
application than what we started with. Now
the relief that's been requested m ght be
the sane, but the bul k and the nmassing, and
the style of the building, just suggests to
me that there's several changes that | think
m ght pronpt nore questions on ny part,

I ncluding but not limted to--the nunber of
floors in the building seens to have even
changed.

It just raises a |l ot of questions
in ny mnd, that | think we mght want to
pursue further.

CHAl RPERSON GRI FFI'S:  Gkay; good.
And | think, in addition to that, the
subm ssion by the application even stated
that they have changed the density or the
nunber of units but did not have adequate
time to represent that in their plans that
were subm tted.

So M. Mann, | understand you to

say that there's a | ot of additional

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

53

I nformation here, and the application has
I ndi cated that they did not have tine to
submt the plans that are actually be
proposed under review.

Let ne ask, is the Applicant's
representative present today in the hearing
room of Application 175627 | note that
they're not required to be, of course, and
that we perhaps are not being transmtted,
If they are off-site, or even in the Ofice
of Zoning at the other side.

| would propose this, then. |
don't disagree wth the anount of new
information. | think it's very well said,
M. Mann, that the relief is the sane.

However, | think |I have sone just
specific, although easy and strai ghtforward,
but questions of sone of the new information
t hat was brought in, and obviously in a
meeting scenario, in a decision making, we
are not able to ask questions of the

Appl i cant and/or have those others
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participating respond to the new
I nf ormati on.

Based on the three things that
"' m hearing now, | would propose this. And
those three things are the Applicant
I ndi cated that they didn't have tine to
provi de the exact plans that we shoul d
review, based on the comments by M. Mann,
that there's additional information that was
put into the record, there may be sone
guestions on. And |astly, based on the fact
that there is the participant in this, the
person/ partici pant has added information to
t he record.

| think we may want to actually
have a limted hearing on this, just to have
t hose questions asked.

| note that the representative of
the Applicant, | think has joined us in the
heari ng room on Application 17562 of W
Street, and would ask if you would cone up

for a brief nonent, and let ne reiterate
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sone of the aspects and comments that we
have heard from the board today.

That there's additional
I nformation put into the record, although
the relief is identical, there is additional
factual, material information, and let ne
just step out of our actual neeting, we're
not under a notion here, but have you
I ntroduce yourself for the record.

MR, BLANCHARD: Certainly. Good
norning. M nane is Lyle Blanchard and |I'm
representing the Applicant, WStreet.

CHAI RPERSON CGRI FFI'S:  Excel | ent;
t hank you. And we appreciate all the post-
heari ng subm ssions that were put in and we
noted on the record here, that you had
I ndi cated that there was not adequate tine
to provide the plans of this. Here's what |
propose, and I'll have your comment and al so
the board's coments. Perhaps that we set
this for alimted hearing, which m ght

expedi te our address of the new information.
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It would allow for the tine
required for those plans to cone in, and
al so address any factual or material
I nformation. Cbviously, a limted hearing
woul d be based solely on the new
Information. W wouldn't need to go back to
the other points that we've already
addressed in the preceding hearing and |
woul d propose that on the first case in the
afternoon of the 13th.

So M. Blanchard, what |'d ask
you i s whether that's adequate tine for the
plans to be submtted into the record? And
you may not be able to answer that. W are
at the 6th. That would be--

MR, BLANCHARD: Right. Gve us a
week, essentially.

CHAl RPERSON GRI FFI'S:  Yes. Next
week.

MR. BLANCHARD: | hope so.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. BLANCHARD: You would want to
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see, the board would want to see plans that
depict the--or unit mx, | guess. |
apol ogi ze for just arriving.

CHAI RPERSON GRI FFI'S: That's
okay. It was the unit mx. There was the
conmbi nation of the first floor and the
cellar floor into a single unit.

MR. BLANCHARD: Ri ght.

CHAI RPERSON GRI FFI'S:  And t hat
was i ndicated that there was not adequate
time, but that's what was bei ng proposed,
and of course the board has no difficulty in
visualizing that and approving it. However,
our precedent of deliberation, and | think
the regul ations clearly show, that when we
approve, we attach plans to our approval.
It is, whether stated or not, the first
condi tion.

And so we have difficulty in
approvi ng or denying sonething, and then
havi ng the factual docunentation cone into

the record. So ny point was, and in
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addition to that, the fact that there's an
addi tional floor that was added on to this,
that we may have sone questions and sone
other elenents to. Perhaps it would be nore
efficient and effective in terns of our

time, rather than us asking questions in the
del i berative node, not being able to get the
answers to it, set this just for alimted
hearing. So schedul e-w se, whether we could
do that on the 13th. |If not, we just set
this off to a date that would secure anple
time to get those plans.

MR, BLANCHARD: My only concern,
the 13th may be a little tight as far as
ensuring that ny clients have enough tine,
not only to prepare the drawi ngs but for us
to get themto the board.

CHAl RPERSON GRI FFI'S:  Sur e;
right; exactly. They'd have to be in
basically by tonorrow at 3:00 o' cl ock.

MR. BLANCHARD: Quch.

CHAI RPERSON GRI FFI'S:  How is the
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10th of April? lronically, also a Tuesday.

MR, BLANCHARD: That's good.

CHAI RPERSON GRI FFI'S:  There's no
irony there. W could do that at the first
case in the afternoon.

M. My, M. Bailey, do you see
any difficulty with that scheduling? O
board menbers?

MR, BLANCHARD: |s the 10th, M.
Chairman, is that the regular board's
neeting day for April?

CHAl RPERSON GRIFFI'S:  No. It's
actually a hearing day.

MR. BLANCHARD: That's a hearing
day; okay.

CHAI RPERSON CGRI FFI'S:  What we
want to do is set this for the first case in
the afternoon. It's actually a hearing date
and we would set this the first case in the
af ternoon, and that way we woul d obvi ously
get to this, close to or at 1:00 o' cl ock.

It would be ny estimation, right now, |
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don't think that we would need to take nore
than 30 mnutes on this, in terns of the
limted hearing. So | believe the board
could slip it in on that date.

MR. BLANCHARD: That sounds |ike
It would be anple tinme. Just backing up
fromthat, and I'd ask M. My's indul gence,
for atime, for a deadline for filing the
pl ans.

CHAI RPERSON GRI FFI'S: Woul d be
3:00 o' clock on the 4th of April

MR, BLANCHARD: Ckay; thank you.

CHAI RPERSON CGRI FFI'S:  And t hat
woul d provi de about three weeks.

MR. BLANCHARD: That shoul d be

sufficient.

CHAl RPERSON GRI FFI'S:  Ckay;
excellent. And | would note, we'll have
that subm ssion at that tinme. | believe to

that date, we could keep the record open for
any of the party, or ANC subm ssions. |

don't anticipate anything el se.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

60

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

However, | would like to have, if
possi ble, it should be, that the Applicant
address--how do | say?--the roofing
conditions. | nean, | don't think that
what's before us is to make sure that it's
absol utely buildable. Cbviously, there wll
be structural and engi neering review and
permtting. However, sone of the el evations
that are submtted just noves far away
enough, for nme, that |I'mnot confortable
wth the fact that it's really been thought
out of what's actually happening. The point
bei ng the roof topology on this doesn't fit
the actual footprints. Specifically the
bays that are projecting out.

"' m not sure how that condition
Is being net. So whatever it is, if it
changes, it changes. |If it doesn't, it
doesn't. We'll know that the fact that the
devel oper, the builder has addressed, and
knows that they can build this the way it's

shown. | just don't see it yet.
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MR. BLANCHARD: Indulge ne for a

nmoment .
CHAl RPERSON GRI FFI'S:  Sure.
MR. BLANCHARD: Not bei ng an
architect, |I'mnot sure what you nean,

exactly, by roof topology.

CHAI RPERSON GRI FFI'S:  There's a
pitched roof, a high-pitched roof and it's
shingl ed. However, it neets up into a bay
scenario. Well, bay, it's just show ng the
el evation as a flat condition, and there's a
peaked detail off of it that's in back of
it. But I'"mnot sure how that neets the bay
or what the bay is actually--howit's going
to be covered, what the roofing scenario is.

And frankly, the peak detail is
off-center of the bays, and |'mnot sure it
really is neant to be. If it is, that's
I ntriguing, perhaps, is a kind way to put
it, but I think if | was a general
contractor |ooking at the detailing of it,

I'"d be alittle concerned.
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So I''mnot asking for specific
construction details of howit's com ng
together but at least a little bit better
I dea, that this all really fits together.

MR. BLANCHARD: Thank you.

CHAI RPERSON CRI FFI'S:  Sure.

Cause actually, as | look at it--1"11I
digress, just briefly--if you really | ook at
the pattern of what's bei ng proposed here,
It's identical to numerous nei ghborhoods in
the District. It is a townhouse

devel opnent. | nean, you | ook at Col unbia
Hei ghts, you | ook at Dupont, and you | ook at
devel opers that canme in and built row

dwel l'ings and the bay dwellings, and they
did themeight in arowor ten in a row and
t hey woul d have two of the bays that woul d
be together, and then they'd flip them and
nmove t hem on.

That repetition is actually
showi ng here, but the roofing is totally

different. It's alnost like it's a squared
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buil di ng or a rectangular building and this
roof, which is placed on the elevation, but
It doesn't fit the front el evation.

MR, BLANCHARD: Ckay.

CHAl RPERSON GRI FFI'S:  Ckay.

O her comments? M. Mller.

VI CE- CHAI RPERSON M LLER: Wl |
first of all, I'd like to comrend the
Applicant for attenpting to be so responsive
to the community's concerns, Ofice of
Pl anni ng's concerns and the board's
concerns. One remark | want to make is
that, in general, we do require the plans to
be attached to our orders. But in this
case, in particular, these regul ations
specifically call for the subm ssion of
pl ans, in 353.5.

And then the other thing |I want
to say is that | note that Applicant didn't
have much tinme to respond to Ofice of
Pl anning and did respond, to a |l arge extent.

But |I'm wondering, during this
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period of tinme until the next hearing, if
you coul d take another | ook at Ofice of

Pl anni ng' s concerns and either nmake sure
you' ve responded, either by providing the

I nformation they request, or stating why you
don't think you need to.

And one point in particular, that
| note, that doesn't seemto be responded
to, is their request that you show detail ed
treatnment for the front and rear of the
retai ning wall area.

MR, BLANCHARD: Okay.

VI CE- CHAl RPERSON M LLER  And
that's just an exanple. So if you could
just take another | ook at that, so we have
the full record by the hearing.

MR. BLANCHARD: Thank you.

VI CE- CHAl RPERSON M LLER:  Thank
you.

CHAI RPERSON GRIFFI'S:  It's kind
of interesting. Wat would be the rear of

the retaining wall? Wuld that be the
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earth? Okay. | think very well said, and I
think that's appropriate. Obviously, what
we're looking for is the fact that--just to
address it, so that we don't have an enpty
request, that we're not sure what the
response was. So if I'mcorrect in hearing
you, Ms. MIler, you' re not giving direction
of what to do with the retaining wall, but
rat her, just whatever the Applicant is
proposing is to be put into the record.

VI CE- CHAl RPERSON M LLER R ght,
and just with respect to any of their
concerns, just nmake sure that they're
addressed in sone way.

CHAI RPERSON CGRI FFI'S:  Good.

VI CE- CHAl RPERSON M LLER:  However
t hey deem appropri at e.

CHAI RPERSON GRI FFI'S:  Ckay.
Anything else? Cdarification fromthe
board, or additional information that we'd
| i ke to keep the record open for?

Do you have any comments or
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guestions, clarification or procedure?

MR, BLANCHARD: No. | don't
bel i eve so.

CHAl RPERSON GRI FFI'S:  Ckay; good.
I n which case, we will have al that
I nformati on submtted into the record by--
what was the date that | said?--the 4th of
April at 3:00 o'clock, which would be a
Wednesday, which would provide anple tine
for the board to have that sent to themfor
review and we will call this on the 10t h,
then, first case in the afternoon, for a
limted hearing, and again just to say
specifically, we will go to an open hearing.

|, at this point, am anticipating
that we woul d have the Applicant present
just for address of questions of the board,
and any ot her participants that m ght be
here, but | don't anticipate that.

However, that's what we would do
and it would be based only on the new

i nformati on that would be submtted.
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kay. Anything el se, then?

BOARD MEMBER ETHERLY: M. Chair,
can we clarify what the disposition is for
Exhibit 37, which was the new letter
submttal.

CHAI RPERSON GRI FFI'S:  Good. No,
it's an excellent point and | think that was
a basis of an open, an additional limted
hearing, is based on the new information
that was submitted. So | believe that we
woul d take that into the record at this
poi nt, as we've reopened the record, and
t hose el enents woul d be addressed on the
10th of April, be it by the person that
provided it, or the board can pick it up as
a witten subm ssion into the record, and
|"msure M. Blanchard will pick that up, if
he hasn't already reviewed that in terns of
the letter, Exhibit 37, by--1"msorry, |
just |l ost the nane--M. Chapnman, of 1750 W
Street, S.E. Because there's inportant

information in there that actually addresses
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t he new subm ssions in the record, and
obviously there wll be nore.

kay. Anything else? Any other
procedural questions or comments? |f
there's nothing, then this will be our
formal and only public announcenent of the
addi tional hearing on this on the 10th of
April. Very well. Thank you very nuch. W
appreci ate your being here and avail able for
our address.

MR. BLANCHARD: Thank you.

CHAl RPERSON GRI FFI'S:  Let's nove
ahead, then, M. My.

MR, MOY: Yes, sir. The next and
| ast case for decision making is Appeal No.
17504 of JMM Cor poration, pursuant to 11
DCMR 3100, and 3101, fromthe adm nistrative
deci sion of the Adm nistrative Law Judges,
Depart nent of Consuner and Regul atory
Affairs, for revocation of certificates of
occupancy and the issuance of a cease and

desi st order directed at Fun Fair Video for
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operating a sexually-oriented business.

The subject property is |ocated
in the DOYC-2-C District at prem ses 919 5th
Street, NW That's in Square 516, Lot 825.

On February 20th, 2007, the board
conpl eted public testinony on the appeal,
cl osed the record, and scheduled its
deci sion on March 6th. The board did not
request any post-hearing docunents.

So the board is to act on the
merits of the appeal. That conpletes the
staff's briefing, M. Chairman.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nmuch, M. My. | do
appreciate that. There's a couple of
clarifications that I would set out just for
t he board's comment or address, and first of
all, I think it was pretty clear, as we |aid
out in the beginning, but I would do so
again as we go into our deliberation, that
we went into this as a straight appeal, and

that is of the Zoning Adm nistrator's
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action, that is, the revocation of the
certificate of occupancy, whether that was
in error or not, and | think that is the
del i berati ve aspect of what we are now
enbarking. W did have the hearing on that,
that did provide us with evidence addressing
t hose.

W were, as part of our appeal,
I ncorporating and taking on the ALJs'
heari ngs, and therefore part of the record
Is their transcripts and orders, and the
evi dence that was presented, as one would
say, bel ow.

In addition to that, we heard
argunents that were on an el enent of
constitutionality. | note that we did not
di srupt that presentation of |egal analysis
and assertion. However, | would also note
that there was not nuch, if any, interaction
fromthe board on those during the hearing,
and | think that it was appropriately so,

know in ny owmn mnd, and | think in others.
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The fact of the matter is that we, at this
| evel , and on the BZA, have no jurisdiction
on the constitutionality, or the
constitutional issues and el enents, and
therefore, I would assert the fact that the
basi s of our decision nmaking today is not
establ i shed on any of those el enents that
wer e addressing the constitutional issues.

But let ne open it up to others
for their comment on that, or other of those
| Ssues.

BOARD MEMBER ETHERLY: | think
you' re absolutely right, M. Chair. You
wer e perhaps very diplomatic and deliberate
i n how you wal ked t hrough that, but | think,
quite frankly, it is not within this board's
purvi ew to ponder or resolve
constitutionality, questions that address
constitutional issues. So | think it was
| ndeed appropriate to take the testinony for
what ever future venues mght be in the

offing with regard to this particular case,
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fol |l ow ng what ever happens at this current
step, but | sinply--it is not within this
board's purview to address or resolve those
questions, and | am prepared to nove forward
and deliberate on what | think is properly
before the board, and that is the action of
the ALJs and DCRA under the zoning regs, as
they currently are drafted, with respect to
sexual | y-oriented busi ness establishnments.

CHAl RPERSON (RI FFI'S:  Excel | ent;
t hank you. Yes?

VI CE- CHAl RPERSON M LLER  Before
we get into that discussion, | just want to
add a little nore explanation of the context
of this case, because | think it's nost
unusual , and for that reason, we actually
did, one, let the Applicant put in, the
Appel I ant put in evidence regarding
constitutional issues, and we also let the
Appel I ant nove into our evidence, the record
that was before the ALJ, and basically |

want to just state that there were two
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QAH ALJ deci sions, and they went on appeal
to the Court of Appeals, and the Court of
Appeal s affirnmed the ALJ's determ nation
that it didn't have jurisdiction.

The Court of Appeals said that
the BZA has jurisdiction over this issue
because there are zoning issues related to a
certificate of occupancy. So the Court of
Appeal s stated that the Appellant could file
again in our proceedi ngs.

And al so what was going on is
that there was al so an appeal of
constitutional issues regarding the zoning
regul ations that are at issue here in the
federal court, and the federal court
di sm ssed on grounds that they should be
heard in conbination with the state court
| ssues, which were the zoning issues.

So, therefore, it's our body
that's hearing these issues. But we don't
have expertise in constitutional issues, to

decide them W can only take the
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I nformation into our record, and then that
will be--if it goes up on appeal, the Court
of Appeals wll have a full record.

Then we | ooked at, in determ ning
what we were hearing, actually, were we
heari ng appeal s of the ALJ decisions or were
we hearing, de novo, whether the Zoning
Admi ni strator erred in revoking the
certificate of occupancy for this business
and in issuing the case and desi st orders,
and we determ ned that the court intended,
and it was appropriate, that we are hearing
this new

We're not judging the ALJS'
decisions. W're determ ning whether the ZA
erred, which is what we always do when we're
heari ng an appeal .

However, the Appellant noved to
nove all the evidence that was taken in the
ALJ proceedings into our proceedings. So we
have that as evidence to | ook at when we're

deci di ng whether or not the ZA erred, in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

75

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

76

addition to any testinony that we heard in
our hearing, and the only other thing |I want
to say about the testinony we heard in our
hearing, sone of it was after the ZA nade
this initial decision, which was at |east in
2002, or earlier.

But the Appellant and DCRA, both
stipul ated that nothing had changed since
t hen, so we coul d consider both sets of
evi dence.

CHAI RPERSON CGRI FFI'S:  Excel lently
said, and the last piece is of critical
| nportance, it noves us into the
del i beration on the facts and the evi dence,
and | think that was very well understood,
that again, on the hearing, that the Zoning
Adm ni strator and the operator indicated
t hat not hing had changed, even though the
ti me had passed.

So when we had evidence in the
record about site visits, or this current

Zoning Adm nistrator's review of
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docunentation and the site, it was in fact
I dentical to that which was done in the
past, that was the basis of the certificate
of occupancy revocation. So that's an
excellent clarification.

Let's junp right into it, then,
in ternms of the facts and the evidence in
t he record.

VI CE- CHAI RPERSON M LLER:  Ckay.
Agai n setting the stage for this, basically,
the certificate of occupancy was revoked
because the certificate of occupancy was for
a nonsexual |l y-ori ent ed busi ness
establ i shnent, and the DCRA determ ned that
this was a sexual |l y-oriented business
establishnent. So therefore, what we need
to do is ook at our definition set forth in
199, as to what constitutes a sexually-
ori ented business establishnent, and then
determ ne whether the evidence that's in the
record supports the ZA's determ nation that

in fact it was a sexual ly-oriented business.
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CHAl RPERSON GRI FFI'S:  Good,
because that woul d be the basis of which any
Zoni ng Adm ni strator woul d have to determ ne
whet her it was a sexual ly-oriented business
establ i shnment or not, would be only on Title
11, 199, and that's the definition.

I s that your understandi ng?

VI CE- CHAl RPERSON M LLER:  Yes;
that's ny under st andi ng.

CHAl RPERSON (Rl FFI'S: Excel | ent,
and that's actually the assertion of the
Zoning Adm ni strator that was present, as
what happened, and al so the past Zoni ng
Adm nistrator in the transcript that was
submtted by, | believe it was DCRA, their
transcript that was in their filing, before
the ALJ, indicating--well, let nme also
I ncl ude that there was a past Acting Zoni ng
Adm ni strator that had indicated that there
was sone definition of what set a threshold
of whet her an operation was a sexually-

ori ent ed busi ness establishnment or not.
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To address that specifically from
nmy deliberation, | found that it was a
M chael Johnson, the Zoning Adm nistrator at
that tinme, who indicated in his testinony,
in the transcript, that shows that that was
sonet hi ng that he nmade acknow edgenent of
but was--two things--did not feel that that
was the regulatory basis on which he had to
make his decision. However, he did take
t hat under advi senent as one of the pieces
that was the basis of the establishnent of
his actions.

| tended to agree with that, that
| don't think the H cks nmenop was to be--how
do | say?--the regulatory requirenent,
because | don't find that the regulations in
fact directly state, as she did. However,
It gives us an indication of the analysis of
whi ch a Zoni ng Adm ni strator m ght undert ake
and | don't think it was an error, in any
way, that the Zoning Adm ni strator Johnson

t ook that under advisenent in his assertion
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and anal ysi s.

kay. O hers.

VI CE- CHAI RPERSON M LLER: | think
It would be useful to read the definition.
| nmean, 1'd like to, and that would be the
standard by which we're | ooking at the
evidence, at least part of it. Ckay.

"A sexual | y-oriented business
establishnent.” This is 199. "An
establ i shnent having as a substantial or
significant portion of its stock in trade
books, nmgazi nes, and ot her periodicals,
films, materials, and articles, or an
establ i shnent that presents as a substanti al
or significant portion of its activity, live
performances, filns, or other materials that
are distingui shed or characterized by their
enphasis on matters depicting, describing,
or related to specific sexual activities and
specified anatom cal areas."

"These establishnents may i ncl ude

but are not limted to book stores, news
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stands, theaters, and anusenent enterprises.
If an establishnment is a sexually-oriented
busi ness establishnment as defined here, it
shall not be deened to constitute any other
use permtted under the authority of this
title. "

The regul ations then go on to
define "specified anatom cal areas," parts
of the body, specified sexual activities,
and they're in the regulations. | don't
think I have to read them right yet, unless
we're going to, you know, tie evidence to
t hose specific areas.

CHAl RPERSON GRI FFI'S:  Gkay; good.
| appreciate that. Yes, the definition does
talk, and | think--actually, M. Etherly, in
the hearing did well--and I'Il let him speak
to this, if need be--but went to--the
element in the definition tal ks about
"stock" and M. Etherly asked, | think no
| ess than three tines, about the inventory,

and there was two things.
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There was never any evidence in
di spute of the inventory and whether it was
a substantial portion of that which is
sexually related. But rather, as | recal
ny notes fromthe hearing, state that the
operator's representative indicated that
that was not appropriate to address, an
I nventory, and | renenber, and | recall
directly, that M. Etherly hit that a couple
atimes. i think it is specifically in the
definition of a substantial or significant
portion of its stock in trade--books,
magazi nes and ot her periodicals, filns,
materials, and articles, or establishnent
that presents a substantial or significant
portion of its activity.

So that is obviously an inportant
point. | would go to the--well, let ne |et
others speak at this tinme, if need be.

BOARD MEMBER ETHERLY: |'Il just
note that as we nove a little further into,

If you wll, kind of the evidentiary
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under pi nning of how | amlooking at this
particular case, I'Il just highlight, right
off the bat, that | felt that two very
conpel ling pieces of testinony that were
noted to the board during the prior hearing.

My coll eagues will recall one
DCRA I nvestigator Stokes, who had occasion
to visit the subject property on a nunber of
occasions during the period in question, and
O ficer Janes Leonard of DCMPD, Career
Cimnals Unit--again, | wll be very clear
here, that | am not reaching or touching or
addressing any of the concerns that were
rai sed by the Appellant with respect to the
under |l yi ng grounds for those particul ar
visits.

My coll eagues wi Il recall that
counsel for the Appellant did get into
consi der abl e--di d express consi derabl e
concern about the underlying rationales for
those visits. So | amnot reaching those

particul ar issues.
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But wwth respect to both DCR
| nvesti gator Stokes and O ficer Leonard,
their testinmony | felt was fairly conpelling
W th respect to what they observed on the
prem ses. My colleagues wll recall that
W th respect to Investigator Stokes, | first
Inquired as to what was the nature of his
experience and famliarity, generally
speaki ng, wth establishnents that were
I nvol ved in the business, if you wll, of
sexual | y-oriented content and materi al s.

M. Stokes had been enpl oyed by
DCRA in his capacity, since 2001. |
negl ected to nake note of O ficer Janes
Leonard's tenure with DCMPD in the role that
he is currently in. But both of those
I ndi vidual s testified to having considerable
and extensive experience w th observing
establ i shnents that were engaged in, again,
sexual | y-oriented business activities,
content, videos, magazi nes, and ot hers.

And on questioning, both of those
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I ndividual s replied in response to the
guestion, is it their interpretation that

t he subj ect establishnent was i ndeed engaged
I n significant and substantial sexually-

ori ented business, based on their
observations of the inventory, based on
their observations of other factors on the
prem ses, including the operations of the
boot hs, the manner in which those booths
were set up.

Their testinony was quite
definitely and quite clearly in the
affirmative with regard to their
under standi ng and belief that the
establ i shnent was i ndeed engaged in a
substantial and significant way in sexually-
oriented business activities.

So just as we begin to round out
t he factual underpinning of our discussions,
["11 highlight those two pieces of testinony
right off of the bat, because | felt that

they were very credible wtnesses, one

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

havi ng experience in this area, and of
course having direct famliarity and
experience with the subject property.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you very nuch. | don't disagree with
nost of your statenents. | found, M.
Leonard, from MPD, being here, present, as
very inmportant in order to one, address the
board' s question of specificity. | found
sonme of his testinony actually sonmewhat
difficult to understand, in terns of how one
In his position would objectively view what
he was to investigate.

However, the inportance was to
have hi m address the specific questions, as
you' ve gone about, one, the |ayout that
actually goes to the plans we had submtted,
and have him address how the store was laid
out and how it operated, | thought was very
| nportant.

| found that he substantiated

sone of the evidence, and the facts,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

86

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

87

actually, that were stated in the Sinon
order, and | note that the Sinon order, and
the findings of facts, on its page three,
begins--and it is part of the adopted
evidence in the record for this case--starts
w th August 22, 2001, at the tine the DCRA
I nvestigators conducted an unannounced
I nspection of the prem ses of Fun Fair Video
| ocated at 919 5th Street.

First of all, | don't find that
M. Leonard's evidence, or his testinony,
refute anything except, in fact, | think
that he substantiated the investigator's
observation of video booths that were there,
noney that was being charged for view ng,
and as the finding of fact in the Sinon
order, which was actually not refuted by the
operator either, they were paying a dollar
for five mnutes of pornographic view ng,
and were selling sexual accessories.

Those are all |isted, actually,

in the order.
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It goes on, on Septenber 1st,
2001, when the DCRA's investigator conducted
as second unannounced i nspection, and nade
observations of patrons actually utilizing
the rental booth and proceeding to the X-
rated novie, and in quotes, sex toy sections
at the rear of the Fun Fair Video.

| would note, as we | ook at
t hose, and we tal k about the booth, there's
addi ti onal evidence that was, frankly,
unrefuted in the hearing, and | woul d make
note of, frankly, any of the investigators'
phot ographs that were submtted in exhibit--
| wsh | had one on this. Anyway, it was a
notice of the filing. [I'll get an exhibit
on that, hopefully before we finish.

But it shows there are signs
posted at the doors of the booths, and |
woul d note that they read eight different
vi deo sel ections of continuous adult
entertainnent. | think that, again,

supports the findings of both the testinony
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of the officer and the findings of fact in
the Sinon order, which goes on, on Septenber
10t h of 2001, DCRA's inspector and zoning
I nspector conducted a third inspection of
the Fun Fair Video and had then observed an
actual patron, and there's a fairly explicit
observation in that finding of what they
obser ved.

On the 21st of Septenber 2001, two of
t he DCRA inspectors surveyed the video
materials available for rent and sale on the
prem ses, and they found--it's interesting--
they neasured |linear feet of display of
materials, and they found there was 34 feet
and 27 feet, in wdth, of X-rated VHS and
DVDs. |I'mnot sure that | found that to be
such a preponderant of inportance, but,
rather, the nunber, close to 550 vi deos out
of just under two thousand.

Now on face, when | | ooked at

t hat nunber, and then | ooked at sonme of the

other figures in the testinony, taken al one,
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| don't think that that woul d persuade ne
that this fits substantially wthin the
definition of sexually-oriented business
establ i shnent. However, when you | ook at
the significant portion of the inventory, or
stock in trade, but also the utilization of
the establishnment, and activity, significant
portion of its activity, | think in
conbi nation, this, I would say. in ny
heari ng and deli beration on this, does fit
within the definition of a sexually-oriented
busi ness establ i shnent.

| wll add the |ast two findings
of facts in the Sinon order which go to the
Decenber 14, 2001, where, actually, an
officer of the Metropolitan Police made an
observation, at the Fun Fair Video, of a
mal e patron wat chi ng pornographic videos in
a video booth, and the activities of that
mal e patron while they were view ng those,
and on the 7th of April, there was the | ast

finding, and also on the 20th of June, 2000.
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It goes to the issuance of the notice of an
I nfraction, and also the admnistrative
hearing. But the facts above and the dates
and the observation | think are very
prevalent in filling out the entire record
t hat was nade before us.

O hers?

BOARD MEMBER ETHERLY: |'Il al so
note, M. Chair, that this testinony and the
testinony that was offered by Oficer
Leonard, and DCRA I nvestigator Stokes, was
further buttressed by observations that were
offered in the testinony by the Zoning
Adm ni strator hinmself, M. Cruise, based on
his visit.

| think the essence of ny posture
on this particular case, as we | ooked at the
record, which again, as Ms. Mller
I ndi cated, as quite extensively stipul ated
to wth regard to having no fundanent al
changes fromthe tine in question that was

before the ALJs for consideration, and the
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tinmes at which DCRA | nvestigator Stokes was
on site, the tine at which O ficer Leonard
was on site, and the tine at which M.
Cruise was on site. It is fairly clear, to
me, or quite conpelling, I wll say, in
ternms of the evidence that was offered, in
quite unrebutted form that there is,
I ndeed, a significant and substanti al
portion of the business operations and
activities on site, that are of a sexually
explicit nature.

| am perhaps, as | reviewed this
case for decision and deliberation today, |
am per haps rem nded of that age-old | ega
axiom which is, quite sinply put, If it
wal ks |i ke a duck, talks |Iike a duck, and
quacks like a duck, it is a duck.

| think, at the end of the day,
when the body of evidence is | ooked at in
this particular case, | think it's fairly
cl ear.

| wll note, for purposes of our
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di scussi on and del i berati on, because we've
per haps touched a little bit of the Hi cks
opi nion, we had quite a bit of extensive
testi nony on sone of the docunentation and
the treatnent of that opinion, if you will.
My coll eagues wll recall that |
engaged in a little line of questioning with
the Zoning Adm nistrator, M. Cruise, wth
respect to how the Hi cks opi nion has been
treated in the past, in terns of answering
t he question or answering the description
that is found in our zoning regul ati ons.
And | believe the Hicks opinion,
as was indicated by M. Cruise, has sinply,
over the years, been perhaps part of the
analysis, if you will, not necessarily
concrete, across the board, but was just
further enunciation, if you will, of how
these particular establishnments have been
viewed in the past, and | think again, by
even sone of the criteria that was |aid out

in the H cks opinion, | think it is fairly
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clear here that the business at issue is
I ndeed a sexual | y-oriented business
enterprise.

As you began to indicate, M.
Chair, | don't believe it's necessary to
reach to this level of detail with respect
to parsing out the floor space, the
I nventory count, and beginning to really
quali--quantitatively, | should say,
quantitatively assess the inventory count,
the videos. But | was endeavoring, in ny
| i ne of questioning during our hearing, to
address sone of those particul ar issues.

But | think again, in ternms of
| ooking at the totality of the circunstances
here, taking into consideration the
definition that was read partially into the
record by ny col |l eague, Ms. MIller, of
sexual | y-ori ented business establishnments, |
think the record very strongly supports a
finding that a substantial and significant

portion of this business operations are,
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| ndeed, sexually oriented.

CHAI RPERSON CGRI FFI'S:  Good.
Q hers?

VI CE- CHAl RPERSON M LLER | just
want to highlight sone of the evidence that
per haps may not have been highlighted, or it
may have, | don't know, which supports a
finding by the ZA that this was a sexually-
oriented business.

M. Cruise actually testified
that he went into the establishnent and he
testifies, and | quote what he saw from page
245 of the transcript fromour hearing. He
said: "I saw the videos and they are just as
t he Appellant has described them in terns
of erotic. They are also, in terns of the
definition, they show areas of human
mast ur bati on, sexual intercourse, sexual
stimulation and arousal. They show fondling
of other erotic, touching of human
genitalia, and so forth, which under the

definition, under the zoning regul ations

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

establish this is, this, as a sexually-
oriented business.” Both he and M. Stokes
tal ked about the ten video booths. M.

Crui se seened to characterize them as
"arcades." He said, "There's arcades
showi ng erotic, specific sexual activities."
You know, M. Cruise said you don't need to
reach an exact percentage to nake an
assessnent that they're a substantia
portion of the business.

And think that that woul d be
true. But they did certainly say that there
were specifically ten video booths. And
then these video booths--I think that it's
al ready been said that these video booths
are also referenced in the prior ALJ
deci sions, and not only is there findings of
fact that they're show ng adult novies,
adult sexual novies, but there are also
activities--1 think that the Chairman was,
didn't get too graphic here--but | think

that we need to get a little bit graphic if
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we're going to be finding it sexually
oriented. So I'mgoing to read fromthe
finding of fact and--

CHAI RPERSON CGRI FFI'S:  Can | just
qualify, before you do that, the fact of the
matter is what you're doing--and | think
It's a correct action--you're establishing
that this fits within our definition, and
you' ve addressed it. But let nme just be
very specific to that, because our
definition, as you read in the very
begi nning, ends the first paragraph that
says "that are distinguished or
characterized by their enphasis on matters
depicting, describing or related to
speci fied sexual activities and specified
anatom cal areas." And nost often our
regul ati ons stop there.

VI CE- CHAI RPERSON M LLER R ght.

CHAI RPERSON GRI FFI S: However,

t hi s does not.

VI CE- CHAl RPERSON M LLER: R ght.
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CHAI RPERSON CGRIFFI'S: It defines
"specified anatom cal areas," parts of the
human body, as follows, A and B, and
speci fied sexual activities, follow ng
activities A and B.

So what you're about to do is
enbark on addressing whet her they neet those
specific elenents; correct?

VI CE- CHAl RPERSON M LLER:

Correct.

CHAl RPERSON GRI FFI'S: Ckay

VI CE- CHAI RPERSON M LLER: That is
the only reason I'mreading it, because, for
I nstance, specified sexual activities
I ncl ude acts of human masturbati on, sexual
I ntercourse, sexual stinulation or arousal,
sodony or bestiality, and there's a finding
of fact in the Sinon decision, that nunber
five, on Decenber 14th, 2001, an officer of
the D.C. Metropolitan Police observed a male
patron inside Fun Fair Video watching

por nographi ¢ videos in a video booth, wth
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the door partially open, while nmasturbating.

Police reports also indicated
t hat nunerous crimnal activities were
taking place in the area.

Ckay. That part is not rel evant
but | did want to address the sexual
activity part.

CHAl RPERSON GRI FFI'S:  On
Sept enber 2001, a DCRA investigator and
Zoni ng i nspector also, in conducting their
I nspection, indicated that they had vi ewed
evi dence of the sane type of activity.

VI CE- CHAl RPERSON M LLER  And
that's Finding of Fact Nunber Three?

CHAl RPERSON (Rl FFI'S: My
findings, | don't have nunbers, but |
believe that's correct.

VI CE- CHAl RPERSON M LLER  That is
in the same order.

CHAI RPERSON CGRI FFI'S:  Ckay.

VI CE- CHAl RPERSON M LLER:  Then we

al so heard testinony that not only were
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t here booths, video booths in this prem ses,
depicting sexual activity, but also that
there were--this is Oficer Leonard--
different types of lubrication for sale, sex
toys in the back, condons.

And | think while we're
selectively identifying sonme of the evidence
Iin this case, it's not to say that the rest
of the evidence is not relevant to our
deci si on.

| think we | ook at the whole
record in both of the ALJ cases, and | think
It's particularly noteworthy that the
Appellant in this case really didn't rebut
that these were sexual videos or that there
were sex toys in the establishnment but
primarily based his argunent on
constitutional grounds, that the regul ation
were too vague, and things of that sort,
which is not within our jurisdiction to
deci de.

CHAI RPERSON CGRI FFI'S: Ckay; good.
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| would note that it wasn't refuted, and
there was testinony and evi dence presented,
that the X-rated videos were those that
showed the specified anatom cal areas as the
definition fits, and | ess-than-conpletely or
opaquel y-covered human genitals, pubic
regi on, buttocks, and femal e breasts bel ow
the point imedi ately above the top of the
oreol a, and human genitals in a discernibly
turgid state, even if conpletely and
opaquel y cover ed.

The evidence shows that, in fact,
t hose, described as X-rated, or adult
entertai nnent videos, fit within that
show ng those specified anatom cal areas.

Ckay. O hers?

[ No response]

CHAI RPERSON GRI FFI'S: | think
It's appropriate at this tine, in our
del i berative session, to nove denial of
Appeal No. 17504, the JMM Corporation. The

appeal was pursuant to 3100 and 3101 from
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the adm nistrative decision and

Adm ni strative Law Judges, Departnent of
Consunmer and Regul atory Affairs, for the
revocation of certificates of occupancy and
t he i ssuance of a case and desi st order
directed at Fun Fair Video for operating a
sexual | y-oriented business. The subject
property is located in the DOJC-2-C District
at prem ses 919 5th Street, NW | would
ask for a second.

BOARD MEMBER ETHERLY: Seconded,
M. Chair.

CHAI RPERSON CGRI FFI'S:  Thank you
very nmuch. | would just note the basis of
this can be succinctly said, as this appeal
was for the revocation of the certificate of
occupancy, that it was found, and | believe
correctly so, that the Fun Fair was
operating outside of that which was the
basis of their certificate of occupancy.

And open it up to further

del i beration on that as required.
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BOARD MEMBER ETHERLY: M. Chair,
"1l just note that | believe we've been
excruciatingly detailed with respect to
filling out the record, and as you
I ndicated, it is necessarily so that we do
t hat, because the zoning regs thensel ves are
excruciatingly detailed with respect to this
particular issue. Cearly, a larger
question that was perhaps raised and argued
by counsel for the Appellant, again as we
I ndi cated, is one that we do not have the
authority or the jurisdiction, or as was
I ndi cated by ny col |l eague, Ms. Mller, the
expertise to reach, and that is the
constitutional one.

But | think clearly, what the
record supports here is nore than
satisfactory grounds on each |evel, each
aspect of the definition as it is laid out
In the zoning regulations with respect to

sexual | y-oriented business establishnent, as
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we' ve di scussed, specific anatom cal areas,
and specified sexual activities.

"1l further note for the record
that we did receive testinony fromthe ANC
Wi th respect to this particular matter. The
chair of ANC 6C offered testinony and while
that testinony did not get to the |evel of
detail that we perhaps saw from ot her
W tnesses, it further buttresses the
under standi ng or the clear public perception
that the activities, the commerce, the
busi ness operations that were underway- -t hat
are underway or were underway at Fun Fair
Video were in fact of a sexually-explicit
nat ur e.

So | think all of the record, the
evi dence that was provided by w tnesses,
stands unrebutted, stands unchal |l enged, and
very clearly supports the notion, as it
currently stands, to deny this appeal.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Excel | ent .
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Thank you very nmuch. And | absolutely
concur with your comments and would, in
addi ti on address sone of the Appellant's
suppl enental argunents, that broke down al
these el enents, | ooking at the nunber of
vi deos, the anmount of square footage. He
al so asserted that there was not persuasive-
-or any evidence shown of the anmount of
noney that was collected in the sexually
oriented and nonsexual ly oriented.

But | would go back to the
testinony by the current Zoning
Adm ni strator Cruise, and his indication
that it--and | paraphrase--but what he was
saying was it's the conbination of all those
to establish whether there was a substanti al
portion that was utilized, and that
conbi nati on goes to the anmobunt of stock in
I nventory and then the anount of activity,
t he anmount of use.

There was note that--1 noted the

Appel | ant asserting that the dinensions of
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t he booths were not provided, so how could
we be persuaded that they were above or

bel ow a certain |level of activity, as a
percentage of the total activity. However,
we do have the floor plans, and then, in
addi ti on, we have the photographs, and in
further addition, we have the past testinony
and then the evidentiary testinony of the
Metropolitan Police officer, and | think it
shows very well, the I evel of--percentage

| evel designated, but as | say, it has to be
taken into a total occurrence with the |evel
of activity for that, and | believe that it
was persuasive and not refuted, the
testinony that it was above a substanti al
portion.

BOARD MEMBER ETHERLY: And if |
may, M. Chairman, just to perhaps further
buttress this record, and again | think the
| evel of detail is necessary, given the
specificity that the zoning regs get into.

My coll eagues wll recall that
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testi nony, by a nunber of the w tnesses that
|"ve already referenced, did also in fact
speak to, based on their own observations of
the viewi ng booths in question, that have
al ready been referenced, the presence of
what m ght be generously referred to as
peephol es, but based on the experience,
based on the expertise of both DCRA
| nvestigator Stokes and O ficer Leonard, if
"' mnot m staken on the nanme, these
peephol es are used commonly to facilitate
t he conduct of certain sexual activity.

| want to be very clear that none
of the witnesses, as | recall, noted that
they thensel ves directly observed any such
conduct, but based on their famliarity with
establishnents that are sexually oriented in
nature, they are famliar with the use of
these types of holes in other settings and
felt, again based on their experience, that
the holes were there to further facilitate

t he conduct of certain sexual activity.
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| think, again, the record is
sinply replete, at this point, wth respect
to satisfying, pretty definitively, in ny
position, all of the key elenents that are
| aid out under the definition of sexually-
ori ented business establishnent in the
zoni ng regul ations. Thank you, M. Chair.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you very nmuch. | would al so note that
It would seem-perhaps this is alittle bit
of a digression and not on point. But |
woul dn't want this to seem sonewhat
draconian in terns of, you know, we've heard
this and now we need to shut this business
down. And | had sone concern going into
this appeal as to just the revocation of a
certificate of occupancy.

But those concerns were all ayed
when | | ooked at all of the facts in this,
and that there was an actual --there was,
obvi ously, as part of this appeal, was the

cease and desi st order that was iIssued, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

that, to nme--and why do | bring it up again
in this--was it seened to be that there was
a notice there and an availability for the
operator to either, one, substantiate that
he was operating correctly under the current
certificate of occupancy, or change and
anmend.

There was statenents that there
was sonme anendnent to the operation, that
supposedly brought it under the certificate
of occupancy.

Wel |, obviously, the Zoning
Adm ni strator did not agree and therefore it
noved on to revocate the certificate of
occupancy. And so nmy whole point is that
t he Appel |l ant makes, in many different ways,
t he argunent of there's nothing in our
definition that can be conplied with because
It's so open, and | don't agree with that
statenent. However, | believe that there
was an opportunity afforded for the

under st andi ng of the Zoning Adm nistrator's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

109

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

I nterpretation and inplenentation of that
definition for the operator.

So that that was not renedied, |
feel, even further supports the correctness
of the Zoning Adm nistrator's action, by
taking a two-step process, and availing
t hensel ves to addressing how the definition
fit this business and operation.

BOARD MEMBER ETHERLY: And |'I1
finally note, M. Chair, | wll, as ny
col | eagues know, oftentines kind of try to
del i neate when |'m speaki ng dicta and when
" m speaking to the grounds of the case, and
l"mgoing to treat this very nuch as a dicta
remark, in that it is not in ny thinking
essential, or a ground for the decision as
we are noving forward.

But clearly, oftentines, when
t hese cases are, | think encountered by
jurisdictions, the District is not
exception, it is oftentines easy to feel, or

per haps believe that just by nature of the
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activity that's in question, thereis, if
you will, a "witch hunt" that is underway,
to sinply elimnate, eradicate the rel evant
activity.

And | do not see that as the
pur pose of this decision. | do not see that
as the duty that we are undertaking. |
think we have a very clear question in front
of us as it relates to an appeal of the
revocati on and the cease and desi st order,
and | think the rationale, and the grounds,
the law as it's laid out under the zoning
regs, are very particular and very specific
as it relates to what constitutes a
sexual | y-ori ented busi ness establishnment.

So, again, this comment is not in
any way intended to be a ground for ny
decision on this matter but | felt it's
i nportant to highlight it as we wal ked
through a lot of prose, a lot of fanfare, if
you will, a lot of braggadocio, alnost, |

woul d suggest, from counsel for the
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Appel l ant. Sone argunents, as we've already
di scussed, not necessarily appropriate, or
not necessarily within the anbit of our
authority to act. But | think it's

I mportant to jus sinply highlight that, that
the zoning inquiry here is a very specific
one and it's a very carefully laid out one,
and | think all of those i's have been
dotted and all of the t's have been crossed
Wi th respect to the facts of this case as

t hey' ve been presented to this body.

Thank you, M. Chair.

CHAI RPERSON CGRI FFI'S:  Excel | ent.
Thank you. Additional?

VI CE- CHAI RPERSON M LLER: | j ust
want to address one other issue, which it's
not clear whether or not the Appellant was
even appealing to us, but as it's part of
the record and it involves a zoning
question, to sonme extent, | just want to
address it so the record is full, and that

I's, in the McCoy decision, the nechanica
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amusenent |icense was al so revoked, and ALJ
McCoy did that pursuant to D.C. Code 47-
2844A, which is not necessarily our
jurisdiction. However, we do have a

provi sion under 742, which goes to--it's
742.1, which provides a nechani cal amusenent
machi ne can be permtted as an accessory use
to a use that's permtted, in section 741

t hrough 744.

And | just want to say, in
finding that the use is not permtted
pursuant to our finding that it's a
sexual | y-oriented business, that did not get
a special exception to operate in a certain
area, that therefore this license would
al so--it would follow that this |icense
woul d al so not be permtted.

CHAI RPERSON CGRI FFI'S: Very wel |.
Anyt hing el se? Any other addition?

Del i beration? W are under a notion that
has been seconded.

VI CE- CHAl RPERSON M LLER: | al so
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want to say that the--1'"mnot sure if you
said it--that the ANC submtted a report

I ndicating that it was in favor of denying
t he appeal.

CHAI RPERSON CGRI FFI'S:  Ri ght.

Exhi bits 23 and 30 were fromthe ANC 6C, and
the ANC i s opposed to granting the appeal
and had actually urged the board to all ow

t he decisions of the DCRA's Adm nistrative
Law Judges to stand, as ordered, and I
believe it was M. Di xon that was present
and provided the presentation of the ANC s
posi tion.

Very well. Anything else? Any
ot her el enents or deliberation fromthe
boar d?

[ No response]

CHAI RPERSON GRIFFI'S:  If there's
not hing further, then we do have a notion
before us that's also been seconded. |'d
ask for all those in favor of the notion to
signify by saying aye.
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[ Chorus of ayes]

CHAI RPERSON GRI FFI'S:  And
opposed? Abstai ni ng?

[ No response]

CHAI RPERSON CRIFFI'S:  Staff w |
record the vote.

MR MOY: Yes, sir. Staff would
record the vote as three to zero to two.
Based on the notion of the Chair, M.
Giffis, to deny the appeal, seconded by M.
Etherly, also in support of the notion, M.
MIler, and we have no board nenber or
Zoni ng Conm ssi on nmenber participating on
t he appeal application.

CHAI RPERSON GRI FFI'S:  Excel | ent.
Thank you very nuch. Very well. |Is there
any further business for the board in this
norni ng' s public neeting?

MR. MOY: No, sir. That
conpl etes the public neeting portion of your
day.

CHAI RPERSON GRI FFI S: Excel | ent .
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If that's the case, then |et's adjourn.

Thank you all very much.

[ Wher eupon,

meeti ng was adj our ned. ]

at 12:17 p. m,
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