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P R O C E E D I N G S1

CHAIRPERSON GRIFFIS:  Welcome to2

the Board of Zoning Adjustment of the3

District of Columbia hearing.  My name is4

Geoff Griffis, Chairperson.  To my right is5

the Vice-Chair, Ms. Miller, and Mr. Etherly. 6

Representing the National Capitol Planning7

Commission, with us is Mr. Mann.  Copies of8

today's hearing, or meeting agenda are9

available for you.  They are located on the10

table at the door near where you entered11

into the hearing room.  Please pick that up12

and take a look at where you are on the13

chronology for decisions this morning.14

Attendant to this and all15

proceedings before the board, I would ask16

that people please turn off their cell17

phones at this time, so that we do not18

disrupt the transmission.  There are two19

important means of transmission for the20

board.  The first and most important is the21

court reporter who is sitting on the floor22
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to my right.  She is creating the official1

transcript.  The second is we often2

broadcast live on the Office of Zoning's Web3

site, and I say "often" because we actually4

were delayed coming out today because we5

have technical difficulties, and we decided6

just to move ahead, even though our7

broadcast live is not hooked up.  I guess8

the satellite is going over the full moon of9

some sort and we've had some disruption. 10

But rather than delay even further, we want11

to get down to business.12

So all those at home, that stayed13

to watch us, will miss this.  Thank you.14

With that, then, let's move ahead15

and say a very good morning to Ms. Bailey,16

who is to my far left, with the Office of17

Zoning.  Ms. Bushman also with the Office of18

Zoning.  Mr. Moy, closer to me, with the19

Office of Zoning.  Ms. Monroe, with the20

Office of Attorney General, is also with us21

today.22
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With that then, let's call the1

first case for decision this morning.  Of2

course in our meetings, these are cases that3

have previously been heard, the record has4

been closed, and we are calling these for5

deliberation of the board.6

There is not an opportunity for7

the public to address the board in a public8

meeting.  As I have just indicated, all9

records have been closed.10

With that, Mr. Moy, if you would11

not mind.12

MR. MOY:  Okay.  Mr. Chairman,13

did you want to start with Kuri Brothers?14

CHAIRPERSON GRIFFIS:  Yes.15

MR. MOY:  Okay.  That would be16

Appeal No. 17444-A, as in alpha, of Kuri17

Brothers, Incorporated, pursuant to 11 DCMR,18

sections 3100 and 3101, from the19

administrative decision of the Zoning20

Administrator, Department of Consumer and21

Regulatory Affairs, to revoke the22
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Certificate of Occupancy, Permit No. 339511

for an automobile service center and vehicle2

fueling by Notice of Revocation dated August3

4th, 2005.4

The subject property is located5

in the C-3-A District at premises 42256

Connecticut Avenue, N.W.  That's in Square7

2051, Lot 5. 8

My understanding, Mr. Chairman,9

is you are going to speak to the record, as10

to the status of the case.11

CHAIRPERSON GRIFFIS:  Excellent. 12

I appreciate that, Mr. Moy, and I appreciate13

the summary, or the advertising of the14

application, and as board members know, on15

the 28th of November 2006, we did complete16

our public hearing and testimony.  We closed17

the record and we had scheduled the18

decision.19

However, based on motions that20

have come forward, one specifically on the21

February 16, 2007, the Appellant had filed a22
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joint motion with the Appellee to extend the1

filing deadline from the 23rd of February2

2007 to March 23, 2007.3

This obviously would move our4

date beyond that which is scheduled for5

today to the 3rd of April 2007.6

We did serve this information on7

the ANC 3F, and had waited for any filing or8

response to the joint motion.  It's my9

understanding from the motion, that there is10

a cooperative element to the Appellant and11

the Appellee in this appeal, and therefore12

as the board members know, in executive13

session, we had a motion and approved the14

continuance or rescheduling of our decision.15

I put that on the record and note16

that we do hope, of course, that there might17

be a resolution to this.  However, we are18

fully prepared to bring resolution to this19

and have now set this for decision on the20

3rd of April 2007.21

I would additionally note that22
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ANC 3F has been very vigilant--perhaps1

that's the correct word--in being a2

participant in this appeal and others3

attendant to this site, which have--well,4

there it is. 5

So although we didn't hear a6

response from the joint motion, we will make7

the ANC aware of the decision that will come8

before us on the 3rd of April 2007.9

I don't believe I need to address10

anything else on that, unless board members11

have questions, clarifications, or edits. 12

Or Mr. Moy has additions to it.13

MR. MOY:  None at all.  Well14

done, sir.15

CHAIRPERSON GRIFFIS:  Excellent.16

Let's move ahead, then.17

MR. MOY:  The first case for18

decision by the board is Application No.19

17557 of Erie Homes, Inc., pursuant to 1120

DCMR 3103.2, for a variance from the floor21

area ratio requirements under section 402,22
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and pursuant to 11 DCMR 3104.1, a special1

exception to allow the construction of five2

flats, two-family row dwellings, under3

section 353, in the R-5-A District at4

premises 122 through 130 50th Street, S.E.,5

and that's in Square 5327, Lot 800.6

Staff would note7

that the application was amended8

to withdraw the variance relief from the FAR9

under section 402 and the realized drawings10

are consistent.11

On January 23rd, 2007, the board12

completed the public testimony, closed the13

record, and scheduled its decision on March14

6, 2007.  The board requested a number of15

post-hearing documents.  The Applicant made16

his filings on February 27th, and they are17

identified in your case record as Exhibit 3118

and Exhibit 32.19

We also have, as a soft20

preliminary matter, of a supplemental report21

by DDOT, Department of Transportation,22
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submitted on January 26, which is Exhibit1

No. 30 in your case record, and I mention2

it's a soft preliminary because the board3

did not request their report; but that's at4

the board's desire.5

So the board's action is on the6

merits of the special exception request from7

section 353.  Essentially, that completes8

the staff's briefing, Mr. Chairman.9

CHAIRPERSON GRIFFIS:  Excellent. 10

Thank you very much.  Let's open it up for11

discussion and deliberation.  I do take12

note, as Mr. Moy indicated, that there were13

revised architectural drawings in the14

record, and I would note that the opposition15

in the case had brought up the elements,16

several elements, one specifically, and that17

is the impact on the privacy and the18

location of the windows of the proposed19

structure, and I would make note of the20

elevation, A1, as indicated in the record,21

that shows the adjacent properties with the22
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fenestration on those, and has an overlay to1

the existing--or to the proposed property2

rather, showing the relationship, obviously,3

of proposed windows to the existing,4

adjacent structures.  Am I correct?  Forgive5

me.  My order is all wrong here.  We're at6

17558; right?  Pardon me?  Oh, forgive me. 7

I've jumped ahead.  Thank you for that. 8

Let's rewind the tape.  Thank goodness we're9

not being broadcast live on the Web site.10

Okay.  Forgive me.  Yes, let's go11

to 17557, of course all of you were there,12

and look to--the additional requested13

information was the--from the adjacent14

properties and some of the opposition,15

actually, some of the concern of the board,16

wanted to see what the rear elevation would17

look like.18

This would be seen from all the19

different directions, especially from the20

adjacent property which was up on a hill. 21

There's a parking and a retaining wall in22
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the back.  We had asked, because there was1

some concern about the slope, and the2

existing drainage off of and to the adjacent3

properties--we'd asked for a conceptual plan4

to give us an indication of how it might be5

dealt with.  The fact is the stormwater6

could be managed, and so a conceptual plan7

was put in.8

There's pictures of the low9

property and site, and also the photographs10

of the development on D Street, S.E., which,11

if I'm not mistaken, the Applicant had12

indicated was a similar topology of13

development, which is interesting.  I'll14

start with that photograph of the adjacent,15

similar project, and actually, I would not16

be a big fan of that.17

One of the things that I find is-18

-how do I describe?--not the most19

intriguing, is the garage parking off of the20

front, and frankly, the no kind of21

distinguished or articulation of the22
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buildings themselves.  But it's an1

interesting point to put in, in terms of,2

you know, the scale and the massing.3

When I look at the proposed4

project, it actually really is much more5

animated or articulated, especially with the6

bay fronts, and I think the walkways and the7

address up.  And then with the parking in8

the rear, of course, it is substantially9

different than that.10

However, a little bit of11

digression but part of the 353 special12

exception I think we look to, is there any13

sort of negative or adverse impact?14

If I'm not mistaken, the reports15

from the DDOT had indicated that this would16

not create any dangerous traffic conditions,17

and they also indicated in one of their18

statements, which I found intriguing, that19

the proposal will not reduce on-street20

parking.21

So another gauge of the effect of22
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would these, you know, as opposed to the1

property that's existing in the photograph,2

that does in fact remove on-street parking3

because of the curb cut and the driveways4

that are running up to each house, and5

addressing it, this obviously has one6

towards the rear end.  More importantly, the7

DDOT review has indicated support, or no8

objections, anyway, to the proposal.9

I'll open up to others for10

additional comment at this time.11

VICE-CHAIRPERSON MILLER:  Mr.12

Chairman, I just want to raise an issue that13

Office of Planning raised, and that is that14

this Applicant may need additional relief15

from 2117 because they're constructing a16

shared driveway easement that's 15 feet wide17

as opposed to 25 feet wide, which is18

required in the regulations.19

DDOT mentions it on page five of20

their report.  They don't have any concern21

about it.  OP notes that relief from section22
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2117 is required to permit the driveway1

easement as most of the units will not have2

direct access from the street, and they3

found that that wouldn't be a problem.  DDOT4

had no objection to that as well.5

Just as a technicality, we may6

want to add that relief, and I don't believe7

that there's any problem in that it wasn't8

advertised, and that it's special exception9

relief and it's being considered--the10

project was shown to the ANC and the11

community.  It doesn't change that at all.12

I believe it's 2117.8(c)(1).  A13

driveway serving any use other than a one-14

family dwelling or flat, or serving more15

than one parking space shall be as follows. 16

One, not less than 25 feet.  Okay.  It's17

two.  Not less than twelve--wait a second. 18

Let me--19

CHAIRPERSON GRIFFIS:  But this is20

a driveway serving the use of a one-family21

dwelling or a flat.  So "C" doesn't seem to22
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address these.  These are flats.  So a1

driveway serving any use other than a one-2

family dwelling or flat.  That's actually3

not a, technically not a driveway. 4

Interesting.  2117.  Required to permit a5

driveway easement.  I understand that, as6

the OP is saying.7

Driveway serving one-family8

dwelling or flat, or that otherwise serves9

only one parking space, shall not be less10

than seven feet.  11

That doesn't fit either. 12

Driveway for parking and row dwelling shall13

be governed by the following.14

BOARD MEMBER MANN:  Doesn't apply15

because it's serving more than one parking16

space.17

CHAIRPERSON GRIFFIS:  Right. 18

2117.9.  Driveways and parking for row19

dwellings shall be governed by the following20

special provisions.  In the case of two or21

more row dwellings that are constructed22
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concurrently on adjacent lots and that have1

direct access only from the street, each two2

row dwellings shall provide access to the3

required off-street parking through adjacent4

driveways that share one driveway opening.5

The width of each driveway shall6

not exceed seven feet on each lot.7

BOARD MEMBER MANN:  Perhaps B.8

CHAIRPERSON GRIFFIS:  Stipulated9

in 2117.8(d).  2117.8(d).  Driveway that10

provides access directly from the street to11

a row dwelling or flat shall be a minimum of12

28 feet from all adjacent driveways that13

provide access directly from the street.14

It seems to meet that, doesn't15

it? 16

2117's a big section.  Yes?17

VICE-CHAIRPERSON MILLER:  If I18

can just comment, I think if you go to, fall19

under anything under 2117, I think it would20

be the second part of C, because you'd read21

it as a driveway serving more than one22
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parking space shall be as follows.1

CHAIRPERSON GRIFFIS:  C of what2

section?3

VICE-CHAIRPERSON MILLER: 4

2117.8(c).  Read out the first clause and go5

to the second clause. 6

A driveway serving more than one7

parking space shall be as follows, and then8

it says it shall be not less than 25 feet9

from a street intersection, as measured from10

the intersection of the curb, and not less11

than 12 feet in width if designed for one12

way, or 14 feet, if designed for two way,13

and not more than 25 feet.  And this I think14

is 15 feet.15

CHAIRPERSON GRIFFIS:  Right.16

VICE-CHAIRPERSON MILLER:  So it's17

not more than 25, it's not less than twelve.18

CHAIRPERSON GRIFFIS:  Right.  And19

I would argue that it doesn't even fall20

under 2117.8(c) because this is one family21

and/or a flat.22
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VICE-CHAIRPERSON MILLER:  But it1

says--and I don't want to argue--but it just2

says the driveway serving that use or3

serving more than one parking space.  I4

think it falls under--5

CHAIRPERSON GRIFFIS:  Gotcha.  I6

agree with that.7

VICE-CHAIRPERSON MILLER:  But I8

think it kind a fits--the size seems to work9

with what's necessary here, so I don't think10

it'd--11

CHAIRPERSON GRIFFIS:  I agree12

with all your statements, actually.  Forgive13

me, I didn't read all the way through to "or14

serving more than one parking space shall be15

as follows."  Yes.  I don't see how it16

doesn't meet that requirement.  Not less17

than 12 feet in a width designed for one-way18

circulation, which this is not, it's two19

way, or 14 feet if designed for two-way20

circulation, and not more than 25 feet. 21

Well, fifteen is not more than twenty-five,22
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and it is more than fourteen.  It kind a1

reminds me of my daughter's math homework. 2

I like that.  Okay.3

Ms. Miller, additional comments?4

VICE-CHAIRPERSON MILLER:  No.  I5

think that we've basically given Office of6

Planning a great weight in considering that7

and finding, by looking at the regs, that8

it's not necessary.9

CHAIRPERSON GRIFFIS:  Okay.  Any10

other address of the party-in-opposition's11

elements and/or the special exception12

requirements under 353 regarding this13

application?  I would note some of the14

opposition brought up, and I thought it was15

a good concern, and that was the site lines16

in the viewshed of the existing home.  Of17

course this is a developable site, it's now18

vacant, it's, you know, part of what is19

zoned to provide housing, and I would note20

that it's more than 65 feet away, the rear21

of the proposed addition, to the adjacent22
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property, and I mention that only because I1

I think it's important to understand what2

would be viewed, and I do not believe that3

there's been evidence that this would create4

an adverse condition, that one of the5

properties could see the other.6

In terms of the intrusiveness or7

privacy, I think 65 feet is a substantial8

distance away from the visibility, and I9

would also note that there is a proposed six10

foot fence, and there is one currently11

there, perhaps it will be redone, that12

actually would block other aspects to it.13

I note in this case there was14

questions of if families were moving in and15

the noise and the level of which--I think we16

can hear evidence on that.  I don't think17

the special exception 353 points us18

specifically to those elements as a19

measurable aspect in all cases.  Obviously20

this is a specific case.  However, I guess21

my point is I don't see where our22
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regulations would prohibit or require play1

areas, or anything that rose to that level. 2

But I do think it's an important concern and3

I would note that there is some area at the4

front.  But there's also a substantial5

living area and I guess I wasn't convinced6

of the overly burdensome aspect of why this,7

as opposed to any other proposed8

construction--but why this would create that9

type of adverse impact.10

We did ask for the stormwater11

concept, stormwater management.  Obviously,12

is it not jurisdictional in the zoning13

regulations to review and approve stormwater14

management plans based on the site slope and15

based on the existing conditions, as was16

evidenced.  It was appropriate for us to17

understand that it was possible to address18

these and I think that the concept plan does19

just that, showing the grading, it shows how20

the water will be captured in the hard21

surface, in the parking area.  Anything22
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above that, in terms of detail, I don't1

think is appropriate for us to get into2

based on the fact that we could not in fact3

regulate it or approve it.  We would look to4

the experts at the engineering and DCRA to5

work with the Applicant in designing the6

system.7

Anything else at this time? 8

Other comments?9

VICE-CHAIRPERSON MILLER:  I would10

note that we have a report from the ANC but11

it reflects that they weren't able to take a12

vote.  So we don't have an ANC report that13

we're giving great weight to.  They gave the14

impression that they--well, they stated they15

wanted us to leave the record open for them16

to submit an additional report.  But I don't17

believe an additional report ever came in.18

CHAIRPERSON GRIFFIS:  Okay. 19

Good.  Anything else?  I would note 353, we20

said before, the special exception, it's21

kind of like a referral special exception in22
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our specifics and detail.  It is to be1

referred to other agencies for review, one2

of which of course is the D.C. Board of3

Education, and the OP report noted that4

there is an adequate number of public5

schools within one mile of the proposed6

development, that could accommodate the7

increase that might be provided, if these8

were to be built.9

We've already addressed the DDOT10

report and submission.  Are there other11

elements that need to be addressed in this?12

VICE-CHAIRPERSON MILLER:  I would13

just say the general special exception14

standard, that this would be in harmony with15

the general purpose and intent of the zoning16

regulations, and map, and not create an17

adverse impact on neighboring properties,18

and as Office of Planning stated, that this19

is consistent with the Comprehensive Plan,20

future land use map.  It's low-density21

residential and it has affordable housing22
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within it, and we consider the impacts on1

the neighboring properties, and I think I2

would conclude that it does not, in its3

current state, now have adverse impacts.4

            CHAIRPERSON GRIFFIS:  Excellent. 5

Is that a motion?6

VICE-CHAIRPERSON MILLER:  Okay. 7

I would move to approve Application No.8

17557 of Erie Homes, Inc., pursuant to 119

DCMR 3104.1 for a special exception to allow10

the construction of five flats, two-family11

row dwellings, under section 353 in the R-5-12

A District, at premises 122-130 50th Street,13

S.E.14

CHAIRPERSON GRIFFIS:  Is there a15

second?16

BOARD MEMBER MANN:  Second.17

CHAIRPERSON GRIFFIS:  Excellent. 18

Thank you, Mr. Mann. 19

Further discussion? 20

[No response] 21

CHAIRPERSON GRIFFIS: 22
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Deliberation?1

[No response] 2

CHAIRPERSON GRIFFIS:  Excellent. 3

I appreciate it.  I think we've talked about4

all the aspects of the special exception5

353, and also addressed the main points of6

the opposition that they brought up, and7

there was a lot to it in terms of their8

presentation of the case.9

Obviously, they were in10

opposition to the density and the scale of11

the proposed project.  They were in12

opposition to this because of the site13

challenges and disruptions.  They had14

indicated that there was insufficient15

parking based on the number of current16

construction projects throughout the area,17

and also the concern of the lack of18

recreation and green space, noise, air19

quality, safety, and the high density when20

compared to similar small lots they had21

proposed, or rather, had addressed before22
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the board in their opposition.1

I think Ms. Miller, your comments2

are excellent in terms of, one, looking at3

the Comprehensive Plan and how it is not4

discordant with the Comprehensive Plan, but5

actually, this is zoned for high-density6

residential in the R-5 Zone District, which7

goes to the element of what's being proposed8

here.9

And I think the other issues--we10

look to the advisory agencies to provide11

their analysis on the special exception, be12

it DDOT or the Office of Planning, in terms13

of whether there is adequate recreation or14

green space to be provided, as this would15

fit into the surrounding area, public16

schools, and also the traffic impact.17

I think the preponderance of the18

evidence shows that the special exception19

requirements has been met by the Applicant.20

And so if there are other21

comments on this?22
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[No response] 1

CHAIRPERSON GRIFFIS:  If there2

are no further comments on it, we do have a3

motion before us.  It has been seconded.4

I would ask for all those in5

favor to signify by saying aye.6

[Chorus of ayes]7

CHAIRPERSON GRIFFIS:  Opposed? 8

Abstaining?9

[No response] 10

CHAIRPERSON GRIFFIS:  Very well. 11

Why don't we record the vote.12

MR. MOY:  Yes, sir.  Staff would13

record the vote as four to zero to zero.  It14

was on the motion of the Vice-Chairperson,15

Ms. Miller, to approve the application,16

seconded by Mr. Mann, also in support of the17

motion, Mr. Griffis, the Chair, and Mr.18

Etherly.  Staff also has received an19

absentee ballot from Gregory Jeffries, who20

also participated on the case, and his21

absentee ballot is to approve the22
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application.1

So that would give a resulting2

vote of five to zero to zero.3

CHAIRPERSON GRIFFIS:  Excellent. 4

Thank you.  Let's move ahead, then.5

MR. MOY:  The next case is6

Application No. 17558 of Principality, LLC,7

pursuant to 11 DCMR 3103.2, for a variance8

from the lot width requirements under9

section 401, and a variance from the side10

yard requirements under section 405, to11

allow the construction of a new single-12

family detached dwelling in the R-2 District13

at premises 3357 Martin Luther King, Jr.14

Avenue, S.E..  That's in Square 6004, Lot15

12.16

The application was amended on17

January 23rd to add zoning variance relief18

also from lot area under 401.19

On January 23rd, 2007, the board20

completed public testimony, closed the21

record, and scheduled its decision on March22
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6, 2007.  The board requested post-hearing1

documents and those were filed by the2

Applicant, and it is in your case record,3

identified as Exhibit 27.  It's dated4

February 22nd, although a day late from the5

deadline, so it's one-day late in terms of6

timeliness. 7

Finally, the office has also8

received a response by the party in9

opposition, and that is in your case record10

identified as Exhibit 28.11

The board is to act on the merits12

of the variance relief from section 401, and13

section 405.  That completes the staff's14

briefing, Mr. Chairman.15

CHAIRPERSON GRIFFIS:  Excellent. 16

Thank you very much.  Let's move right into17

this, then.  We did have, as Mr. Moy18

indicated, additional filings on this, and19

I'm sorry, Mr. Moy, you indicated that one20

of the filings was late?21

MR. MOY:  Yes.  That was the22
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filing from the Applicant, Exhibit No. 27.1

It's one day late.2

CHAIRPERSON GRIFFIS:  The revised3

site plan?4

MR. MOY:  That's correct.5

CHAIRPERSON GRIFFIS:  Do I have6

any objection from the board to accept that7

into the record?  8

[No response] 9

CHAIRPERSON GRIFFIS:  Not noting10

any objection, we'll take it as the sense of11

the board and accept it into the record.12

Let's move right into this. 13

Obviously, this is an existing lot that has14

its dimensional requirements that don't meet15

that which is required in the regulations in16

the R-2 Zone District.17

As I was perhaps starting before,18

the one element of the opposition that was19

brought to the board's attention, in their20

case presentation, was the fenestration of21

the proposed two-story structure, and how22
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that would impact the existing residents in1

the adjacent lots.2

It's interesting to see the3

different placement of the adjacent4

structures.  One is much more a front, or5

has a smaller setback from the street, as6

opposed to one on the opposite side and the7

existing residence set way back, or further8

back from the street.  This property sets9

somewhat in between both of those, which is10

neither here nor there, in my view of this.11

However, as A-1 indicates in the12

elevations, the side elevations, I thought13

it was very instructive for our14

understanding of the relationship of the15

fenestration.  So we can get into that in16

terms of the last test in a variance case,17

but I think we ought to begin, first, with18

the beginning cases, and that is whether the19

property has any unique aspects to it.20

I would note that the Office of21

Planning, I think does adequately state22
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this.  That this was an existing dimension,1

subdivided lot, prior to the zoning2

regulations.  It's an existing condition3

that became nonconforming when we adopted4

the regulations.5

I think that obviously raises and6

does rise to the level of the uniqueness and7

as we have looked at for the variance cases8

in the past, and also in this one, and9

whether that would create any exceptional10

situation, I think it's fairly11

straightforward to the fact that this is12

based on the regulation, adoption that has13

been created as a nonbuildable site, without14

any sort of relief.  There's not a way to15

make this conforming, in any aspect, for the16

zoned district in which it is now located.17

That, to me, is a high end of a18

practical difficulty.  I think we look at,19

then, the other aspects of whether this20

would impair, technically, the zone plan map21

or the public good, and that's where we get22



35

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

into any sort of elements that might well be1

detrimental to the surrounding area or the2

zone plan.  I don't see that this goes, in3

any way, against the R-2 Zone District.4

This is a single-family detached5

home.  The element to the fact of whether6

you could place a home here and still have 7

conforming side yard requirements obviously8

is difficult because of the dimensional9

aspect of the site itself, and so we have10

nonconforming elements there.11

I'll open up to others, if they12

have discussion on that.13

BOARD MEMBER ETHERLY:  I'll jump14

in, Mr. Chair.  I agree with your comments,15

as you laid out this case.  I think what was16

perhaps challenging about this case, at the17

outset, just at perhaps first glance, is the18

fact that you are looking at such a narrow19

lot, and clearly, it is perhaps easy to feel20

that--this kind a feels just tight, if you21

will.  But I think you hit it right on the22
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head and I think it echoes what the Office1

of Planning noted in its report at page2

four, which is that one, while the zoning3

regulations intend to promote a specific4

pattern to development in the R-2 District,5

they did not intend to entirely prohibit the6

construction of a residential use on an7

existing lot.8

Furthermore, this development9

will replicate an historical development10

pattern.11

I think, clearly, we heard12

testimony on the record at the hearing in13

this matter, that there was considerable14

concern about the closeness of the15

properties.  Initially, my sense was is16

there a way to simply avoid that?17

Obviously, given the narrowness18

of the lot, there's really no way you can do19

it and still build a property.20

Clearly, I think consistent with21

the variance analysis, I think you are22



37

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

absolutely correct in terms of your walk1

through it.2

I think what has been helpful in3

terms of mitigating any potential impacts4

has been what we've seen in terms of the5

treatment of the fenestration on the side of6

the proposed property, as was indicated at7

drawing--I'll just refer to as right-side8

elevation window alignment, which is at9

Exhibit No. 27, which illustrates the10

offset, if you will, to help avoid any11

impacts from the standpoint of privacy.12

This has been a kind of inartful13

walk through my piece on this, Mr. Chair,14

but I'll simply demonstrate, that I think15

the test has been met.  I'll leave it at16

that.17

CHAIRPERSON GRIFFIS:  Excellent. 18

I think that's excellent, and in terms of19

the reference to the Office of Planning's20

report, I think that is also good.  I have21

put a great reliance on their analysis and22
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would continue to indicate that the1

application in their page four, they had2

indicated that it meets the three part3

variance test for the lot width and the side4

yard relief, and OP, as Mr. Moy indicated,5

believed that the relief was also required6

for the minimum lot area.7

We have incorporated that, and8

OP, I agree with their analysis, indicate9

that it also meets the variance test,10

actually, because all three of them combined11

are integral, interrelated in terms of the12

nonconformity of this project.13

Others, then?  Yes, Ms. Miller.14

VICE-CHAIRPERSON MILLER:  Just to15

add, and not really repeat what you've said.16

With respect to the three areas17

in which relief is being sought, lot area,18

lot width, and side yard, it is a19

preexisting lot and it has no room to20

expand, so we just have to look at it within21

its boundaries.  With respect to the side22
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yard issue, were it to provide 8 foot side1

yards on either side, there would only be 92

feet remaining for the width of the house,3

which would be, as Office of Planning says,4

inconsistent with normal expectations and5

neighborhood character.6

One of the concerns we looked at7

is, which often arises with a smaller side8

yard, would there be enough room for9

maintenance and access in between the10

houses, and Office of Planning specifically11

said that with three feet on either side,12

there would.13

I believe that one of the other14

properties had two and a half feet to the15

property line and the other one had three16

and a half feet, and therefore combined,17

there was enough room in between the18

properties to provide access and19

maintenance.20

CHAIRPERSON GRIFFIS:  Good. 21

Anything else?  Is there a motion?22
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VICE-CHAIRPERSON MILLER:  I1

believe also the record was left open for an2

ANC report in this case but it didn't come3

in.4

CHAIRPERSON GRIFFIS:  Okay.  Very5

well.  Is there action proposed?6

BOARD MEMBER MANN:  Mr. Chairman.7

CHAIRPERSON GRIFFIS:  Yes.8

BOARD MEMBER MANN:  I would move9

approval of Application 17558 of10

Principality, LLC, for the variance from the11

lot width requirements under 401, variance12

from the side yard requirements under 405,13

to allow the construction of the single-14

family detached dwelling in the R-2 District15

at 3357 Martin Luther King, Jr. Avenue, S.E.16

COMMISSIONER JEFFRIES:  Second,17

Mr. Chair.18

CHAIRPERSON GRIFFIS:  Excellent,19

thank you, and to the motioner and the20

seconder, of course you would not--would you21

take on also the minimum lot area?22
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BOARD MEMBER MANN:  Oh, yes.1

CHAIRPERSON GRIFFIS:  Excellent. 2

Okay; good.  Deliberation?  Further comment?3

[No response] 4

CHAIRPERSON GRIFFIS:  If there's5

no further comment, I would just note that6

the deliberation has been very full in terms7

of the variance test.  I would note that8

some of the opposition's elements, that they9

brought up in their case, I didn't find to10

be jurisdictional to the zoning regulations. 11

There was a question or address of whether12

the builder or current owner was going to13

live there, or not.  There was also14

discussion and concern about the potential15

negative impact of the adjacent properties16

during construction.17

Both of these are--I don't18

diminish the importance of these.  However,19

directly said, we have no ability to impact,20

approve or disapprove these elements.21

In terms of the construction, I22
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do note that part of the permit review and1

the construction will be to mitigate, if not2

to do away with any negative impact or3

structural impact of the adjacent4

properties, and I think that obviously is5

going to be reviewed by another agency, and6

body.7

There was also an assertion that8

there were no soil or impact studies as part9

of our application and review, and I would10

also note, and add, that part of other11

review for permitting and construction, that12

will be an element, if it is to be addressed13

by another agency, as we would not have any14

jurisdiction to approve or disapprove based15

on that element as it was raised in this16

specific case.17

Other than that, I would agree18

with the deliberation that we've had today,19

and also on the analysis of the Office of20

Planning in this application.21

I leave it open for any others,22
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if there are other comments.1

BOARD MEMBER ETHERLY:  I'll just2

simply echo what you said, Mr. Chair,3

because I think the critical piece here is4

that the direction in which the decision is5

moving does not diminish, to the last, the6

concerns that were expressed by the party in7

opposition relative to impacts perceived, or8

otherwise, that may be felt upon their9

property.10

Clearly, the introduction of a11

new structure on a lot that has been vacant12

for quite some time is going to represent a13

change, it is going to represent an impact,14

but I think as you indicated in walking15

through the variance analysis, that impact,16

those impacts did not rise to the level of17

undermining, if you will, or complicating18

the issues that we are vested with here with19

regard to the variance analysis that we've20

discussed.21

So I just really wanted to22
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emphasize that.  Clearly, there will be1

impacts, but I think as we look at the2

variance tests, and, in particular, deal3

with the third prong that speaks to any4

substantial detriment to the public good,5

without substantially impairing the intent6

and purpose and integrity of the zoning7

regs, and maps, again, OP's report I think8

was very instructive on this particular9

point in terms of the historical pattern of10

development on this particular block, and as11

Mrs. Miller indicated in her comments during12

our deliberation, you're looking at a13

fairly--I won't say wide range--you're14

looking at a fairly tight range of property15

sizes in terms of the side yards between16

prospective properties ranging from 1.5 feet17

up to 8 feet.18

So I just simply wanted to19

emphasize that again for the record.20

Thank you, Mr. Chair.21

CHAIRPERSON GRIFFIS:  Good. 22
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Thank you very much.  And lastly, in terms1

of the Office of Planning and the side yard,2

as you've just addressed, obviously we have-3

-or not obviously--the record shows, and4

what we're deliberating on is the revised5

site plan, which I thought was appropriate. 6

Office of Planning had a conditional7

recommendation of approval based on the fact8

that they would increase each of the side9

yards from the two six to three feet, as Ms.10

Miller had indicated, and that would give11

appropriate space for access to maintenance12

of the site and the property.13

Very well.  That being said,14

anything else?  Is there anything further?15

Any other comments, deliberation by the16

board?17

[No response] 18

CHAIRPERSON GRIFFIS:  If there's19

nothing further, then we do have a motion20

before us.  It has been seconded.21

I would ask for all those in22
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favor to signify by saying aye.1

[Chorus of ayes]2

CHAIRPERSON GRIFFIS:  And3

opposed?  Abstaining.4

[No response] 5

CHAIRPERSON GRIFFIS:  Very well.6

Let's record the vote.7

MR. MOY:  Yes.  Staff would8

record the vote as four to zero to zero, on9

the motion of Mr. Mann to approve the10

application, as stated, seconded by Mr.11

Etherly.  Also in support of the motion, Mr.12

Griffis and Ms. Miller.  We also have, sir,13

an absentee ballot from Gregory Jeffries who14

also participated on the application, and15

his absentee ballot is to approve the16

application, which will give a resulting17

vote of five to zero to zero.18

CHAIRPERSON GRIFFIS:  Excellent. 19

Thank you very much.  Let's move ahead,20

then.21

MR. MOY:  The next case for22
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decision is Application No. 17562 of W1

Street, S.E., 38 through 42 through 43, LLC. 2

I'm going to read the original application,3

sir, and it reads:  As pursuant to 11 DCMR4

3103.2, for a variance from the off-street5

parking requirements under section 2116 and6

pursuant to 11 DCMR 3104.1, a special7

exception to construct six three-unit row8

dwellings under section 353, in the R-5-A9

District, at premises 1749 through 1759 W10

Street, S.E.  That's in Square 5755, Lots 3811

through 43.12

This application was amended to13

request special exception relief pursuant to14

1B      3103.2, to locate parking in the front yard15

under sections 2116.5 through 2116.9.  On16

January 30th, 2007, the board completed17

public testimony, closed the record, and18

scheduled its decision on March 6.  The19

board requested a number of post-hearing20

documents. 21

The Applicant made his filing and22
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is in your case record, identified as1

Exhibit 40 and 41.  Rather, let's say that2

he filed and is identified as Exhibit 41 and3

38.  Second, the board allowed responses to4

the Applicant's submission, and those are5

recorded in your case file as Exhibits 356

and 36 from the DDOT, and from the Office of7

Planning, respectively.8

We also have, Mr. Chairman, a9

filing from Ms. Chapman, who testified at10

the hearing.  She has no party status and11

her filing was not requested by the board.12

And this is identified as Exhibit13

37 and should be considered as a preliminary14

matter.15

I think that completes the staff16

briefing, Mr. Chairman, so the board should17

act on the merits of the special exception18

request from section 353.19

CHAIRPERSON GRIFFIS:  Excellent. 20

Thank you very much, Mr. Moy, and I21

appreciate the overview.  I am correct,22
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board members, Mr. Moy, if you would address1

this, that Application 17562, W Street,2

S.E., 38-42-43, LLC, actually amended its3

application to remove the variance from the4

off-street parking requirements under 2116.5

It also removed the relief6

requested for parking in the front of the7

building, as after our hearing, we had8

indicated that we were requesting, as Mr.9

Moy said, revised plans, to see if they10

could address the parking in the rear.11

So if I'm not mistaken, we are12

actually looking at, under 3104.1, a special13

exception under 353 for the R-5-A District. 14

Is that correct? 15

MR. MOY:  Thanks for the16

clarification, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Good; okay. 18

Just as long as we all understand, in fact,19

that we are looking at a special exception20

under 353.  Now, the second aspect in that21

is--what I have as Exhibit 37, Pauline22
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Chapman.  I believe that this was--although1

it's labeled "supplemental filing," it seems2

to just be the written statement--it's3

somewhat a reiteration of the statement that4

she made in the record at the hearing.5

Do other board members find that6

to be the case?7

BOARD MEMBER MANN:  Well,8

partially, except that--9

CHAIRPERSON GRIFFIS:  Partially. 10

Okay.11

BOARD MEMBER MANN:  --it does12

reflect the fact that this Exhibit 37, the13

statement, also appears to be responding to14

one of the first changes that was submitted,15

post hearing.16

CHAIRPERSON GRIFFIS:  Right;17

you're absolutely correct.  Well, before I18

address this, unless people have specific19

address of this, I would like to open up for20

a little bit of discussion on the post-21

hearing submissions, because I'll put on the22
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record, I know we had very brief1

conversations in executive session, that2

went to the fact of there is a lot of new3

factual information in this application.4

So let me start the discussion5

with that and open it up to people's6

comments.7

BOARD MEMBER MANN:  Mr. Chairman,8

I was a little bit surprised at the bulk and9

the extent of the changes in the material10

that we received, post hearing.  I guess my11

expectation at the end of the hearing was12

that we were asking for something that was13

relatively straightforward and responsive to14

what the application heard from us, and what15

we got, as far as I'm concerned, in my16

opinion, was considerably different from17

what we had seen originally, and it went18

through a couple of different iterations,19

and I found it a little bit complicated to20

follow what all the changes were.21

At the end of the day, though, it22
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looks, to me, like a much different1

application than what we started with.  Now2

the relief that's been requested might be3

the same, but the bulk and the massing, and4

the style of the building, just suggests to5

me that there's several changes that I think6

might prompt more questions on my part,7

including but not limited to--the number of8

floors in the building seems to have even9

changed.10

It just raises a lot of questions11

in my mind, that I think we might want to12

pursue further.13

CHAIRPERSON GRIFFIS:  Okay; good. 14

And I think, in addition to that, the15

submission by the application even stated16

that they have changed the density or the17

number of units but did not have adequate18

time to represent that in their plans that19

were submitted.20

So Mr. Mann, I understand you to21

say that there's a lot of additional22
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information here, and the application has1

indicated that they did not have time to2

submit the plans that are actually be3

proposed under review.  4

Let me ask, is the Applicant's5

representative present today in the hearing6

room, of Application 17562?  I note that7

they're not required to be, of course, and8

that we perhaps are not being transmitted,9

if they are off-site, or even in the Office10

of Zoning at the other side.11

I would propose this, then.  I12

don't disagree with the amount of new13

information.  I think it's very well said,14

Mr. Mann, that the relief is the same.15

However, I think I have some just16

specific, although easy and straightforward,17

but questions of some of the new information18

that was brought in, and obviously in a19

meeting scenario, in a decision making, we20

are not able to ask questions of the21

Applicant and/or have those others22
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participating respond to the new1

information.2

Based on the three things that3

I'm hearing now, I would propose this.  And4

those three things are the Applicant5

indicated that they didn't have time to6

provide the exact plans that we should7

review, based on the comments by Mr. Mann,8

that there's additional information that was9

put into the record, there may be some10

questions on.  And lastly, based on the fact11

that there is the participant in this, the12

person/participant has added information to13

the record. 14

I think we may want to actually15

have a limited hearing on this, just to have16

those questions asked. 17

I note that the representative of18

the Applicant, I think has joined us in the19

hearing room on Application 17562 of W20

Street, and would ask if you would come up21

for a brief moment, and let me reiterate22
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some of the aspects and comments that we1

have heard from the board today.2

That there's additional3

information put into the record, although4

the relief is identical, there is additional5

factual, material information, and let me6

just step out of our actual meeting, we're7

not under a motion here, but have you8

introduce yourself for the record.9

MR. BLANCHARD:  Certainly.  Good10

morning.  My name is Lyle Blanchard and I'm11

representing the Applicant, W Street.12

CHAIRPERSON GRIFFIS:  Excellent;13

thank you.  And we appreciate all the post-14

hearing submissions that were put in and we15

noted on the record here, that you had16

indicated that there was not adequate time17

to provide the plans of this.  Here's what I18

propose, and I'll have your comment and also19

the board's comments.  Perhaps that we set20

this for a limited hearing, which might21

expedite our address of the new information.22
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It would allow for the time1

required for those plans to come in, and2

also address any factual or material3

information.  Obviously, a limited hearing4

would be based solely on the new5

information.  We wouldn't need to go back to6

the other points that we've already7

addressed in the preceding hearing and I8

would propose that on the first case in the9

afternoon of the 13th.10

So Mr. Blanchard, what I'd ask11

you is whether that's adequate time for the12

plans to be submitted into the record?  And13

you may not be able to answer that.  We are14

at the 6th.  That would be--15

MR. BLANCHARD:  Right.  Give us a16

week, essentially.17

CHAIRPERSON GRIFFIS:  Yes.  Next18

week.19

MR. BLANCHARD:  I hope so.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. BLANCHARD:  You would want to22
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see, the board would want to see plans that1

depict the--or unit mix, I guess.  I2

apologize for just arriving.3

CHAIRPERSON GRIFFIS:  That's4

okay.  It was the unit mix.  There was the5

combination of the first floor and the6

cellar floor into a single unit.7

MR. BLANCHARD:  Right.8

CHAIRPERSON GRIFFIS:  And that9

was indicated that there was not adequate10

time, but that's what was being proposed,11

and of course the board has no difficulty in12

visualizing that and approving it.  However,13

our precedent of deliberation, and I think14

the regulations clearly show, that when we15

approve, we attach plans to our approval. 16

It is, whether stated or not, the first17

condition.18

And so we have difficulty in19

approving or denying something, and then20

having the factual documentation come into21

the record.  So my point was, and in22
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addition to that, the fact that there's an1

additional floor that was added on to this,2

that we may have some questions and some3

other elements to.  Perhaps it would be more4

efficient and effective in terms of our5

time, rather than us asking questions in the6

deliberative mode, not being able to get the7

answers to it, set this just for a limited8

hearing.  So schedule-wise, whether we could9

do that on the 13th.  If not, we just set10

this off to a date that would secure ample11

time to get those plans.12

MR. BLANCHARD:  My only concern,13

the 13th may be a little tight as far as14

ensuring that my clients have enough time,15

not only to prepare the drawings but for us16

to get them to the board.17

CHAIRPERSON GRIFFIS:  Sure;18

right; exactly.  They'd have to be in19

basically by tomorrow at 3:00 o'clock.20

MR. BLANCHARD:  Ouch.21

CHAIRPERSON GRIFFIS:  How is the22
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10th of April?  Ironically, also a Tuesday.1

MR. BLANCHARD:  That's good.2

CHAIRPERSON GRIFFIS:  There's no3

irony there.  We could do that at the first4

case in the afternoon.  5

Mr. Moy, Ms. Bailey, do you see6

any difficulty with that scheduling?  Or7

board members?8

MR. BLANCHARD:  Is the 10th, Mr.9

Chairman, is that the regular board's10

meeting day for April?11

CHAIRPERSON GRIFFIS:  No.  It's12

actually a hearing day.13

MR. BLANCHARD:  That's a hearing14

day; okay.15

CHAIRPERSON GRIFFIS:  What we16

want to do is set this for the first case in17

the afternoon.  It's actually a hearing date18

and we would set this the first case in the19

afternoon, and that way we would obviously20

get to this, close to or at 1:00 o'clock. 21

It would be my estimation, right now, I22
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don't think that we would need to take more1

than 30 minutes on this, in terms of the2

limited hearing.  So I believe the board3

could slip it in on that date.4

MR. BLANCHARD:  That sounds like5

it would be ample time.  Just backing up6

from that, and I'd ask Mr. Moy's indulgence,7

for a time, for a deadline for filing the8

plans.9

CHAIRPERSON GRIFFIS:  Would be10

3:00 o'clock on the 4th of April.11

MR. BLANCHARD:  Okay; thank you.12

CHAIRPERSON GRIFFIS:  And that13

would provide about three weeks.14

MR. BLANCHARD:  That should be15

sufficient.16

CHAIRPERSON GRIFFIS:  Okay;17

excellent.  And I would note, we'll have18

that submission at that time.  I believe to19

that date, we could keep the record open for20

any of the party, or ANC submissions.  I21

don't anticipate anything else.22
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However, I would like to have, if1

possible, it should be, that the Applicant2

address--how do I say?--the roofing3

conditions.  I mean, I don't think that4

what's before us is to make sure that it's5

absolutely buildable.  Obviously, there will6

be structural and engineering review and7

permitting.  However, some of the elevations8

that are submitted just moves far away9

enough, for me, that I'm not comfortable10

with the fact that it's really been thought11

out of what's actually happening.  The point12

being the roof topology on this doesn't fit13

the actual footprints.  Specifically the14

bays that are projecting out.15

I'm not sure how that condition16

is being met.  So whatever it is, if it17

changes, it changes.  If it doesn't, it18

doesn't.  We'll know that the fact that the19

developer, the builder has addressed, and20

knows that they can build this the way it's21

shown.  I just don't see it yet.22
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MR. BLANCHARD:  Indulge me for a1

moment.  2

CHAIRPERSON GRIFFIS:  Sure.3

MR. BLANCHARD:  Not being an4

architect, I'm not sure what you mean,5

exactly, by roof topology.6

CHAIRPERSON GRIFFIS:  There's a7

pitched roof, a high-pitched roof and it's8

shingled.  However, it meets up into a bay9

scenario.  Well, bay, it's just showing the10

elevation as a flat condition, and there's a11

peaked detail off of it that's in back of12

it.  But I'm not sure how that meets the bay13

or what the bay is actually--how it's going14

to be covered, what the roofing scenario is.15

And frankly, the peak detail is16

off-center of the bays, and I'm not sure it17

really is meant to be.  If it is, that's18

intriguing, perhaps, is a kind way to put19

it, but I think if I was a general20

contractor looking at the detailing of it,21

I'd be a little concerned.22
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So I'm not asking for specific1

construction details of how it's coming2

together but at least a little bit better3

idea, that this all really fits together.4

MR. BLANCHARD:  Thank you.5

CHAIRPERSON GRIFFIS:  Sure. 6

Cause actually, as I look at it--I'll7

digress, just briefly--if you really look at8

the pattern of what's being proposed here,9

it's identical to numerous neighborhoods in10

the District.  It is a townhouse11

development.  I mean, you look at Columbia12

Heights, you look at Dupont, and you look at13

developers that came in and built row14

dwellings and the bay dwellings, and they15

did them eight in a row or ten in a row, and16

they would have two of the bays that would17

be together, and then they'd flip them and18

move them on.19

That repetition is actually20

showing here, but the roofing is totally21

different.  It's almost like it's a squared22
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building or a rectangular building and this1

roof, which is placed on the elevation, but2

it doesn't fit the front elevation.3

MR. BLANCHARD:  Okay.4

CHAIRPERSON GRIFFIS:  Okay.5

Other comments?  Ms. Miller.6

VICE-CHAIRPERSON MILLER:  Well,7

first of all, I'd like to commend the8

Applicant for attempting to be so responsive9

to the community's concerns, Office of10

Planning's concerns and the board's11

concerns.  One remark I want to make is12

that, in general, we do require the plans to13

be attached to our orders.  But in this14

case, in particular, these regulations15

specifically call for the submission of16

plans, in 353.5.17

And then the other thing I want18

to say is that I note that Applicant didn't19

have much time to respond to Office of20

Planning and did respond, to a large extent.21

But I'm wondering, during this22
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period of time until the next hearing, if1

you could take another look at Office of2

Planning's concerns and either make sure3

you've responded, either by providing the4

information they request, or stating why you5

don't think you need to.6

And one point in particular, that7

I note, that doesn't seem to be responded8

to, is their request that you show detailed9

treatment for the front and rear of the10

retaining wall area.11

MR. BLANCHARD:  Okay.12

VICE-CHAIRPERSON MILLER:  And13

that's just an example.  So if you could14

just take another look at that, so we have15

the full record by the hearing.16

MR. BLANCHARD:  Thank you.17

VICE-CHAIRPERSON MILLER:  Thank18

you.19

CHAIRPERSON GRIFFIS:  It's kind20

of interesting.  What would be the rear of21

the retaining wall?  Would that be the22
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earth?  Okay.  I think very well said, and I1

think that's appropriate.  Obviously, what2

we're looking for is the fact that--just to3

address it, so that we don't have an empty4

request, that we're not sure what the5

response was.  So if I'm correct in hearing6

you, Ms. Miller, you're not giving direction7

of what to do with the retaining wall, but8

rather, just whatever the Applicant is9

proposing is to be put into the record.10

VICE-CHAIRPERSON MILLER:  Right,11

and just with respect to any of their12

concerns, just make sure that they're13

addressed in some way.14

CHAIRPERSON GRIFFIS:  Good.15

VICE-CHAIRPERSON MILLER:  However16

they deem appropriate.17

CHAIRPERSON GRIFFIS:  Okay. 18

Anything else?  Clarification from the19

board, or additional information that we'd20

like to keep the record open for?21

Do you have any comments or22
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questions, clarification or procedure?1

MR. BLANCHARD:  No.  I don't2

believe so.3

CHAIRPERSON GRIFFIS:  Okay; good. 4

In which case, we will have al that5

information submitted into the record by--6

what was the date that I said?--the 4th of7

April at 3:00 o'clock, which would be a8

Wednesday, which would provide ample time9

for the board to have that sent to them for10

review and we will call this on the 10th,11

then, first case in the afternoon, for a 12

limited hearing, and again just to say13

specifically, we will go to an open hearing.14

I, at this point, am anticipating15

that we would have the Applicant present16

just for address of questions of the board,17

and any other participants that might be18

here, but I don't anticipate that.19

However, that's what we would do20

and it would be based only on the new21

information that would be submitted.22
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Okay.  Anything else, then?1

BOARD MEMBER ETHERLY:  Mr. Chair,2

can we clarify what the disposition is for3

Exhibit 37, which was the new letter4

submittal.5

CHAIRPERSON GRIFFIS:  Good.  No,6

it's an excellent point and I think that was7

a basis of an open, an additional limited8

hearing, is based on the new information9

that was submitted.  So I believe that we10

would take that into the record at this11

point, as we've reopened the record, and12

those elements would be addressed on the13

10th of April, be it by the person that14

provided it, or the board can pick it up as15

a written submission into the record, and16

I'm sure Mr. Blanchard will pick that up, if17

he hasn't already reviewed that in terms of18

the letter, Exhibit 37, by--I'm sorry, I19

just lost the name--Ms. Chapman, of 1750 W20

Street, S.E.  Because there's important21

information in there that actually addresses22
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the new submissions in the record, and1

obviously there will be more.2

Okay.  Anything else?  Any other3

procedural questions or comments?  If4

there's nothing, then this will be our5

formal and only public announcement of the6

additional hearing on this on the 10th of7

April.  Very well.  Thank you very much.  We8

appreciate your being here and available for9

our address.10

MR. BLANCHARD:  Thank you.11

CHAIRPERSON GRIFFIS:  Let's move12

ahead, then, Mr. Moy.13

MR. MOY:  Yes, sir.  The next and14

last case for decision making is Appeal No.15

17504 of JMM Corporation, pursuant to 1116

DCMR 3100, and 3101, from the administrative17

decision of the Administrative Law Judges,18

Department of Consumer and Regulatory19

Affairs, for revocation of certificates of20

occupancy and the issuance of a cease and21

desist order directed at Fun Fair Video for22
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operating a sexually-oriented business. 1

The subject property is located2

in the DD/C-2-C District at premises 919 5th3

Street, N.W.  That's in Square 516, Lot 825.4

On February 20th, 2007, the board5

completed public testimony on the appeal,6

closed the record, and scheduled its7

decision on March 6th.  The board did not8

request any post-hearing documents.9

So the board is to act on the10

merits of the appeal.  That completes the11

staff's briefing, Mr. Chairman.12

CHAIRPERSON GRIFFIS:  Excellent. 13

Thank you very much, Mr. Moy.  I do14

appreciate that.  There's a couple of15

clarifications that I would set out just for16

the board's comment or address, and first of17

all, I think it was pretty clear, as we laid18

out in the beginning, but I would do so19

again as we go into our deliberation, that20

we went into this as a straight appeal, and21

that is of the Zoning Administrator's22
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action, that is, the revocation of the1

certificate of occupancy, whether that was2

in error or not, and I think that is the3

deliberative aspect of what we are now4

embarking.  We did have the hearing on that,5

that did provide us with evidence addressing6

those.7

We were, as part of our appeal,8

incorporating and taking on the ALJs'9

hearings, and therefore part of the record10

is their transcripts and orders, and the11

evidence that was presented, as one would12

say, below.13

In addition to that, we heard14

arguments that were on an element of15

constitutionality.  I note that we did not16

disrupt that presentation of legal analysis17

and assertion.  However, I would also note18

that there was not much, if any, interaction19

from the board on those during the hearing,20

and I think that it was appropriately so, I21

know in my own mind, and I think in others. 22
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The fact of the matter is that we, at this1

level, and on the BZA, have no jurisdiction2

on the constitutionality, or the3

constitutional issues and elements, and4

therefore, I would assert the fact that the5

basis of our decision making today is not6

established on any of those elements that7

were addressing the constitutional issues.8

But let me open it up to others9

for their comment on that, or other of those10

issues.11

BOARD MEMBER ETHERLY:  I think12

you're absolutely right, Mr. Chair.  You13

were perhaps very diplomatic and deliberate14

in how you walked through that, but I think,15

quite frankly, it is not within this board's16

purview to ponder or resolve17

constitutionality, questions that address18

constitutional issues.  So I think it was19

indeed appropriate to take the testimony for20

whatever future venues might be in the21

offing with regard to this particular case,22
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following whatever happens at this current1

step, but I simply--it is not within this2

board's purview to address or resolve those3

questions, and I am prepared to move forward4

and deliberate on what I think is properly5

before the board, and that is the action of6

the ALJs and DCRA under the zoning regs, as7

they currently are drafted, with respect to8

sexually-oriented business establishments.9

CHAIRPERSON GRIFFIS:  Excellent;10

thank you.  Yes?11

VICE-CHAIRPERSON MILLER:  Before12

we get into that discussion, I just want to13

add a little more explanation of the context14

of this case, because I think it's most15

unusual, and for that reason, we actually16

did, one, let the Applicant put in, the17

Appellant put in evidence regarding18

constitutional issues, and we also let the19

Appellant move into our evidence, the record20

that was before the ALJ, and basically I21

want to just state that there were two22
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OAH/ALJ decisions, and they went on appeal1

to the Court of Appeals, and the Court of2

Appeals affirmed the ALJ's determination3

that it didn't have jurisdiction.4

The Court of Appeals said that5

the BZA has jurisdiction over this issue6

because there are zoning issues related to a7

certificate of occupancy.  So the Court of8

Appeals stated that the Appellant could file9

again in our proceedings.10

And also what was going on is11

that there was also an appeal of12

constitutional issues regarding the zoning13

regulations that are at issue here in the14

federal court, and the federal court15

dismissed on grounds that they should be16

heard in combination with the state court17

issues, which were the zoning issues.18

So, therefore, it's our body19

that's hearing these issues.  But we don't20

have expertise in constitutional issues, to21

decide them.  We can only take the22
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information into our record, and then that1

will be--if it goes up on appeal, the Court2

of Appeals will have a full record.3

Then we looked at, in determining4

what we were hearing, actually, were we5

hearing appeals of the ALJ decisions or were6

we hearing, de novo, whether the Zoning7

Administrator erred in revoking the8

certificate of occupancy for this business9

and in issuing the case and desist orders,10

and we determined that the court intended,11

and it was appropriate, that we are hearing12

this new.  13

We're not judging the ALJs'14

decisions.  We're determining whether the ZA15

erred, which is what we always do when we're16

hearing an appeal.17

However, the Appellant moved to18

move all the evidence that was taken in the19

ALJ proceedings into our proceedings.  So we20

have that as evidence to look at when we're21

deciding whether or not the ZA erred, in22
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addition to any testimony that we heard in1

our hearing, and the only other thing I want2

to say about the testimony we heard in our3

hearing, some of it was after the ZA made4

this initial decision, which was at least in5

2002, or earlier.6

But the Appellant and DCRA, both7

stipulated that nothing had changed since8

then, so we could consider both sets of9

evidence.10

CHAIRPERSON GRIFFIS:  Excellently11

said, and the last piece is of critical12

importance, it moves us into the13

deliberation on the facts and the evidence,14

and I think that was very well understood,15

that again, on the hearing, that the Zoning16

Administrator and the operator indicated17

that nothing had changed, even though the18

time had passed.19

So when we had evidence in the20

record about site visits, or this current21

Zoning Administrator's review of22
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documentation and the site, it was in fact1

identical to that which was done in the2

past, that was the basis of the certificate3

of occupancy revocation.  So that's an4

excellent clarification.5

Let's jump right into it, then,6

in terms of the facts and the evidence in7

the record.8

VICE-CHAIRPERSON MILLER:  Okay. 9

Again setting the stage for this, basically,10

the certificate of occupancy was revoked11

because the certificate of occupancy was for12

a nonsexually-oriented business13

establishment, and the DCRA determined that14

this was a sexually-oriented business15

establishment.  So therefore, what we need16

to do is look at our definition set forth in17

199, as to what constitutes a sexually-18

oriented business establishment, and then19

determine whether the evidence that's in the20

record supports the ZA's determination that21

in fact it was a sexually-oriented business.22
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CHAIRPERSON GRIFFIS:  Good,1

because that would be the basis of which any2

Zoning Administrator would have to determine3

whether it was a sexually-oriented business4

establishment or not, would be only on Title5

11, 199, and that's the definition.6

Is that your understanding?7

VICE-CHAIRPERSON MILLER:  Yes;8

that's my understanding.  9

CHAIRPERSON GRIFFIS:  Excellent,10

and that's actually the assertion of the11

Zoning Administrator that was present, as12

what happened, and also the past Zoning13

Administrator in the transcript that was14

submitted by, I believe it was DCRA, their15

transcript that was in their filing, before16

the ALJ, indicating--well, let me also17

include that there was a past Acting Zoning18

Administrator that had indicated that there19

was some definition of what set a threshold20

of whether an operation was a sexually-21

oriented business establishment or not.22
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To address that specifically from1

my deliberation, I found that it was a2

Michael Johnson, the Zoning Administrator at3

that time, who indicated in his testimony,4

in the transcript, that shows that that was5

something that he made acknowledgement of6

but was--two things--did not feel that that7

was the regulatory basis on which he had to8

make his decision.  However, he did take9

that under advisement as one of the pieces10

that was the basis of the establishment of11

his actions.12

I tended to agree with that, that13

I don't think the Hicks memo was to be--how14

do I say?--the regulatory requirement,15

because I don't find that the regulations in16

fact directly state, as she did.  However,17

it gives us an indication of the analysis of18

which a Zoning Administrator might undertake19

and I don't think it was an error, in any20

way, that the Zoning Administrator Johnson21

took that under advisement in his assertion22
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and analysis.1

Okay.  Others.2

VICE-CHAIRPERSON MILLER:  I think3

it would be useful to read the definition. 4

I  mean, I'd like to, and that would be the5

standard by which we're looking at the6

evidence, at least part of it.  Okay.7

"A sexually-oriented business8

establishment."  This is 199.  "An9

establishment having as a substantial or10

significant portion of its stock in trade11

books, magazines, and other periodicals,12

films, materials, and articles, or an13

establishment that presents as a substantial14

or significant portion of its activity, live15

performances, films, or other materials that16

are distinguished or characterized by their17

emphasis on matters depicting, describing,18

or related to specific sexual activities and19

specified anatomical areas."20

"These establishments may include21

but are not limited to book stores, news22
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stands, theaters, and amusement enterprises. 1

If an establishment is a sexually-oriented2

business establishment as defined here, it3

shall not be deemed to constitute any other4

use permitted under the authority of this5

title."6

The regulations then go on to7

define "specified anatomical areas," parts8

of the body, specified sexual activities,9

and they're in the regulations.  I don't10

think I have to read them, right yet, unless11

we're going to, you know, tie evidence to12

those specific areas.13

CHAIRPERSON GRIFFIS:  Okay; good. 14

I appreciate that.  Yes, the definition does15

talk, and I think--actually, Mr. Etherly, in16

the hearing did well--and I'll let him speak17

to this, if need be--but went to--the18

element in the definition talks about19

"stock" and Mr. Etherly asked, I think no20

less than three times, about the inventory,21

and there was two things.22
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There was never any evidence in1

dispute of the inventory and whether it was2

a substantial portion of that which is3

sexually related.  But rather, as I recall4

my notes from the hearing, state that the5

operator's representative indicated that6

that was not appropriate to address, an7

inventory, and I remember, and I recall8

directly, that Mr. Etherly hit that a couple9

a times.  i think it is specifically in the10

definition of a substantial or significant11

portion of its stock in trade--books,12

magazines and other periodicals, films,13

materials, and articles, or establishment14

that presents a substantial or significant15

portion of its activity.16

So that is obviously an important17

point.  I would go to the--well, let me let18

others speak at this time, if need be.19

BOARD MEMBER ETHERLY:  I'll just20

note that as we move a little further into,21

if you will, kind of the evidentiary22
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underpinning of how I am looking at this1

particular case, I'll just highlight, right2

off the bat, that I felt that two very3

compelling pieces of testimony that were4

noted to the board during the prior hearing. 5

My colleagues will recall one6

DCRA Investigator Stokes, who had occasion7

to visit the subject property on a number of8

occasions during the period in question, and9

Officer James Leonard of DCMPD, Career10

Criminals Unit--again, I will be very clear11

here, that I am not reaching or touching or12

addressing any of the concerns that were13

raised by the Appellant with respect to the14

underlying grounds for those particular15

visits.16

My colleagues will recall that17

counsel for the Appellant did get into18

considerable--did express considerable19

concern about the underlying rationales for20

those visits.  So I am not reaching those21

particular issues.22



84

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

But with respect to both DCR1

Investigator Stokes and Officer Leonard,2

their testimony I felt was fairly compelling3

with respect to what they observed on the4

premises.  My colleagues will recall that5

with respect to Investigator Stokes, I first6

inquired as to what was the nature of his7

experience and familiarity, generally8

speaking, with establishments that were9

involved in the business, if you will, of10

sexually-oriented content and materials.11

Mr. Stokes had been employed by12

DCRA in his capacity, since 2001.  I13

neglected to make note of Officer James14

Leonard's tenure with DCMPD in the role that15

he is currently in.  But both of those16

individuals testified to having considerable17

and extensive experience with observing18

establishments that were engaged in, again,19

sexually-oriented business activities,20

content, videos, magazines, and others.21

And on questioning, both of those22
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individuals replied in response to the1

question, is it their interpretation that2

the subject establishment was indeed engaged3

in significant and substantial sexually-4

oriented business, based on their5

observations of the inventory, based on6

their observations of other factors on the7

premises, including the operations of the8

booths, the manner in which those booths9

were set up.10

Their testimony was quite11

definitely and quite clearly in the12

affirmative with regard to their13

understanding and belief that the14

establishment was indeed engaged in a15

substantial and significant way in sexually-16

oriented business activities.17

So just as we begin to round out18

the factual underpinning of our discussions,19

I'll highlight those two pieces of testimony20

right off of the bat, because I felt that21

they were very credible witnesses, one22
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having experience in this area, and of1

course having direct familiarity and2

experience with the subject property.3

CHAIRPERSON GRIFFIS:  Excellent. 4

Thank you very much.  I don't disagree with5

most of your statements.  I found, Mr.6

Leonard, from MPD, being here, present, as7

very important in order to one, address the8

board's question of specificity.  I found9

some of his testimony actually somewhat10

difficult to understand, in terms of how one11

in his position would objectively view what12

he was to investigate.13

However, the importance was to14

have him address the specific questions, as15

you've gone about, one, the layout that16

actually goes to the plans we had submitted,17

and have him address how the store was laid18

out and how it operated, I thought was very19

important.20

I found that he substantiated21

some of the evidence, and the facts,22
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actually, that were stated in the Simon1

order, and I note that the Simon order, and2

the findings of facts, on its page three,3

begins--and it is part of the adopted4

evidence in the record for this case--starts5

with August 22, 2001, at the time the DCRA6

investigators conducted an unannounced7

inspection of the premises of Fun Fair Video8

located at 919 5th Street.9

First of all, I don't find that10

Mr. Leonard's evidence, or his testimony,11

refute anything except, in fact, I think12

that he substantiated the investigator's13

observation of video booths that were there,14

money that was being charged for viewing,15

and as the finding of fact in the Simon16

order, which was actually not refuted by the17

operator either, they were paying a dollar18

for five minutes of pornographic viewing,19

and were selling sexual accessories.20

Those are all listed, actually,21

in the order.22
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It goes on, on September 1st,1

2001, when the DCRA's investigator conducted2

as second unannounced inspection, and made3

observations of patrons actually utilizing4

the rental booth and proceeding to the X-5

rated movie, and in quotes, sex toy sections6

at the rear of the Fun Fair Video.7

I would note, as we look at8

those, and we talk about the booth, there's9

additional evidence that was, frankly,10

unrefuted in the hearing, and I would make11

note of, frankly, any of the investigators'12

photographs that were submitted in exhibit--13

I wish I had one on this.  Anyway, it was a14

notice of the filing.  I'll get an exhibit15

on that, hopefully before we finish.16

But it shows there are signs17

posted at the doors of the booths, and I18

would note that they read eight different19

video selections of continuous adult20

entertainment.  I think that, again,21

supports the findings of both the testimony22
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of the officer and the findings of fact in1

the Simon order, which goes on, on September2

10th of 2001, DCRA's inspector and zoning3

inspector conducted a third inspection of4

the Fun Fair Video and had then observed an5

actual patron, and there's a fairly explicit6

observation in that finding of what they7

observed.8

On the 21st of September 2001, two of9

the DCRA inspectors surveyed the video10

materials available for rent and sale on the11

premises, and they found--it's interesting--12

they measured linear feet of display of13

materials, and they found there was 34 feet14

and 27 feet, in width, of X-rated VHS and15

DVDs.  I'm not sure that I found that to be16

such a preponderant of importance, but,17

rather, the number, close to 550 videos out18

of just under two thousand.19

Now on face, when I looked at20

that number, and then looked at some of the21

other figures in the testimony, taken alone,22
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I don't think that that would persuade me1

that this fits substantially within the2

definition of sexually-oriented business3

establishment.  However, when you look at4

the significant portion of the inventory, or5

stock in trade, but also the utilization of6

the establishment, and activity, significant7

portion of its activity, I think in8

combination, this, I would say. in my9

hearing and deliberation on this, does fit10

within the definition of a sexually-oriented11

business establishment.12

I will add the last two findings13

of facts in the Simon order which go to the14

December 14, 2001, where, actually, an15

officer of the Metropolitan Police made an16

observation, at the Fun Fair Video, of a17

male patron watching pornographic videos in18

a video booth, and the activities of that19

male patron while they were viewing those,20

and on the 7th of April, there was the last21

finding, and also on the 20th of June, 2000. 22
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It goes to the issuance of the notice of an1

infraction, and also the administrative2

hearing.  But the facts above and the dates3

and the observation I think are very4

prevalent in filling out the entire record5

that was made before us.6

Others?7

BOARD MEMBER ETHERLY:  I'll also8

note, Mr. Chair, that this testimony and the9

testimony that was offered by Officer10

Leonard, and DCRA Investigator Stokes, was11

further buttressed by observations that were12

offered in the testimony by the Zoning13

Administrator himself, Mr. Cruise, based on14

his visit.15

I think the essence of my posture16

on this particular case, as we looked at the17

record, which again, as Mrs. Miller18

indicated, as quite extensively stipulated19

to with regard to having no fundamental20

changes from the time in question that was21

before the ALJs for consideration, and the22
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times at which DCRA Investigator Stokes was1

on site, the time at which Officer Leonard2

was on site, and the time at which Mr.3

Cruise was on site.  It is fairly clear,  to4

me, or quite compelling, I will say, in5

terms of the evidence that was offered, in6

quite unrebutted form, that there is,7

indeed, a significant and substantial8

portion of the business operations and9

activities on site, that are of a sexually10

explicit nature.11

I am perhaps, as I reviewed this12

case for decision and deliberation today, I13

am perhaps reminded of that age-old legal14

axiom, which is, quite simply put, If it15

walks like a duck, talks like a duck, and16

quacks like a duck, it is a duck.17

I think, at the end of the day,18

when the body of evidence is looked at in19

this particular case, I think it's fairly20

clear.21

I will note, for purposes of our22
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discussion and deliberation, because we've1

perhaps touched a little bit of the Hicks2

opinion, we had quite a bit of extensive3

testimony on some of the documentation and4

the treatment of that opinion, if you will.5

My colleagues will recall that I6

engaged in a little line of questioning with7

the Zoning Administrator, Mr. Cruise, with8

respect to how the Hicks opinion has been9

treated in the past, in terms of answering10

the question or answering the description11

that is found in our zoning regulations.12

And I believe the Hicks opinion,13

as was indicated by Mr. Cruise, has simply,14

over the years, been perhaps part of the15

analysis, if you will, not necessarily16

concrete, across the board, but was just17

further enunciation, if you will, of how18

these particular establishments have been19

viewed in the past, and I think again, by20

even some of the criteria that was laid out21

in the Hicks opinion, I think it is fairly22
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clear here that the business at issue is1

indeed a sexually-oriented business2

enterprise.3

As you began to indicate, Mr.4

Chair, I don't believe it's necessary to5

reach to this level of detail with respect6

to parsing out the floor space, the7

inventory count, and beginning to really8

quali--quantitatively, I should say,9

quantitatively assess the inventory count,10

the videos.  But I was endeavoring, in my11

line of questioning during our hearing, to12

address some of those particular issues.13

But I think again, in terms of14

looking at the totality of the circumstances15

here, taking into consideration the16

definition that was read partially into the17

record by my colleague, Mrs. Miller, of18

sexually-oriented business establishments, I19

think the record very strongly supports a20

finding that a substantial and significant21

portion of this business operations are,22
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indeed, sexually oriented.1

CHAIRPERSON GRIFFIS:  Good. 2

Others?3

VICE-CHAIRPERSON MILLER:  I just4

want to highlight some of the evidence that5

perhaps may not have been highlighted, or it6

may have, I don't know, which supports a7

finding by the ZA that this was a sexually-8

oriented business.9

Mr. Cruise actually testified10

that he went into the establishment and he11

testifies, and I quote what he saw from page12

245 of the transcript from our hearing.  He13

said: "I saw the videos and they are just as14

the Appellant has described them, in terms15

of erotic.  They are also, in terms of the16

definition, they show areas of human17

masturbation, sexual intercourse, sexual18

stimulation and arousal.  They show fondling19

of other erotic, touching of human20

genitalia, and so forth, which under the21

definition, under the zoning regulations22
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establish this is, this, as a sexually-1

oriented business."  Both he and Mr. Stokes2

talked about the ten video booths.  Mr.3

Cruise seemed to characterize them as 4

"arcades."  He said, "There's arcades5

showing erotic, specific sexual activities." 6

You know, Mr. Cruise said you don't need to7

reach an exact percentage to make an8

assessment that they're a substantial9

portion of the business.10

And  think that that would be11

true.  But they did certainly say that there12

were specifically ten video booths.  And13

then these video booths--I think that it's14

already been said that these video booths15

are also referenced in the prior ALJ16

decisions, and not only is there findings of17

fact that they're showing adult movies,18

adult sexual movies, but there are also19

activities--I think that the Chairman was,20

didn't get too graphic here--but I think21

that we need to get a little bit graphic if22
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we're going to be finding it sexually1

oriented.  So I'm going to read from the2

finding of fact and--3

CHAIRPERSON GRIFFIS:  Can I just4

qualify, before you do that, the fact of the5

matter is what you're doing--and I think6

it's a correct action--you're establishing7

that this fits within our definition, and8

you've addressed it.  But let me just be9

very specific to that, because our10

definition, as you read in the very11

beginning, ends the first paragraph that12

says "that are distinguished or13

characterized by their emphasis on matters14

depicting, describing or related to15

specified sexual activities and specified16

anatomical areas."  And most often our17

regulations stop there.18

VICE-CHAIRPERSON MILLER:  Right.19

CHAIRPERSON GRIFFIS:  However,20

this does not.21

VICE-CHAIRPERSON MILLER:  Right.22
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CHAIRPERSON GRIFFIS:  It defines1

"specified anatomical areas," parts of the2

human body, as follows, A and B, and3

specified sexual activities, following4

activities A and B.5

So what you're about to do is6

embark on addressing whether they meet those7

specific elements; correct?8

VICE-CHAIRPERSON MILLER: 9

Correct.10

CHAIRPERSON GRIFFIS:  Okay11

VICE-CHAIRPERSON MILLER:  That is12

the only reason I'm reading it, because, for13

instance, specified sexual activities14

include acts of human masturbation, sexual15

intercourse, sexual stimulation or arousal,16

sodomy or bestiality, and there's a finding17

of fact in the Simon decision, that number18

five, on December 14th, 2001, an officer of19

the D.C. Metropolitan Police observed a male20

patron inside Fun Fair Video watching21

pornographic videos in a video booth, with22
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the door partially open, while masturbating.1

Police reports also indicated2

that numerous criminal activities were3

taking place in the area.4

Okay.  That part is not relevant5

but I did want to address the sexual6

activity part.7

CHAIRPERSON GRIFFIS:  On8

September 2001, a DCRA investigator and9

Zoning inspector also, in conducting their10

inspection, indicated that they had viewed11

evidence of the same type of activity.12

VICE-CHAIRPERSON MILLER:  And13

that's Finding of Fact Number Three?14

CHAIRPERSON GRIFFIS:  My15

findings, I don't have numbers, but I16

believe that's correct.17

VICE-CHAIRPERSON MILLER:  That is18

in the same order.19

CHAIRPERSON GRIFFIS:  Okay.20

VICE-CHAIRPERSON MILLER:  Then we21

also heard testimony that not only were22
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there booths, video booths in this premises,1

depicting sexual activity, but also that2

there were--this is Officer Leonard--3

different types of lubrication for sale, sex4

toys in the back, condoms.5

And I think while we're6

selectively identifying some of the evidence7

in this case, it's not to say that the rest8

of the evidence is not relevant to our9

decision.10

I think we look at the whole11

record in both of the ALJ cases, and I think12

it's particularly noteworthy that the13

Appellant in this case really didn't rebut14

that these were sexual videos or that there15

were sex toys in the establishment but16

primarily based his argument on17

constitutional grounds, that the regulation18

were too vague, and things of that sort,19

which is not within our jurisdiction to20

decide.21

CHAIRPERSON GRIFFIS:  Okay; good. 22
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I would note that it wasn't refuted, and1

there was testimony and evidence presented,2

that the X-rated videos were those that3

showed the specified anatomical areas as the4

definition fits, and less-than-completely or5

opaquely-covered human genitals, pubic6

region, buttocks, and female breasts below7

the point immediately above the top of the8

oreola, and human genitals in a discernibly9

turgid state, even if completely and10

opaquely covered.11

The evidence shows that, in fact,12

those, described as X-rated, or adult13

entertainment videos, fit within that14

showing those specified anatomical areas.15

Okay.  Others?16

[No response] 17

CHAIRPERSON GRIFFIS:  I think18

it's appropriate at this time, in our19

deliberative session, to move denial of20

Appeal No. 17504, the JMM Corporation.  The21

appeal was pursuant to 3100 and 3101 from22
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the administrative decision and1

Administrative Law Judges, Department of2

Consumer and Regulatory Affairs, for the3

revocation of certificates of occupancy and4

the issuance of a case and desist order5

directed at Fun Fair Video for operating a6

sexually-oriented business.  The subject7

property is located in the DD/C-2-C District8

at premises 919 5th Street, N.W.  I would9

ask for a second.10

BOARD MEMBER ETHERLY:  Seconded,11

Mr. Chair.12

CHAIRPERSON GRIFFIS:  Thank you13

very much.  I would just note the basis of14

this can be succinctly said, as this appeal15

was for the revocation of the certificate of16

occupancy, that it was found, and I believe17

correctly so, that the Fun Fair was18

operating outside of that which was the19

basis of their certificate of occupancy.20

And open it up to further21

deliberation on that as required.22
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Yes?1

BOARD MEMBER ETHERLY:  Mr. Chair,2

I'll just note that I believe we've been3

excruciatingly detailed with respect to4

filling out the record, and as you5

indicated, it is necessarily so that we do6

that, because the zoning regs themselves are7

excruciatingly detailed with respect to this8

particular issue.  Clearly, a larger9

question that was perhaps raised and argued10

by counsel for the Appellant, again as we11

indicated, is one that we do not have the12

authority or the jurisdiction, or as was13

indicated by my colleague, Mrs. Miller, the14

expertise to reach, and that is the15

constitutional one. 16

But I think clearly, what the17

record supports here is more than18

satisfactory grounds on each level, each19

aspect of the definition as it is laid out20

in the zoning regulations with respect to21

sexually-oriented business establishment, as22
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we've discussed, specific anatomical areas,1

and specified sexual activities.2

I'll further note for the record3

that we did receive testimony from the ANC4

with respect to this particular matter.  The5

chair of ANC 6C offered testimony and while6

that testimony did not get to the level of7

detail that we perhaps saw from other8

witnesses, it further buttresses the9

understanding or the clear public perception10

that the activities, the commerce, the11

business operations that were underway--that12

are underway or were underway at Fun Fair13

Video were in fact of a sexually-explicit14

nature.15

So I think all of the record, the16

evidence that was provided by witnesses,17

stands unrebutted, stands unchallenged, and18

very clearly supports the motion, as it19

currently stands, to deny this appeal.20

Thank you, Mr. Chair.21

CHAIRPERSON GRIFFIS:  Excellent. 22
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Thank you very much.  And I absolutely1

concur with your comments and would, in2

addition address some of the Appellant's3

supplemental arguments, that broke down all4

these elements, looking at the number of5

videos, the amount of square footage.  He6

also asserted that there was not persuasive-7

-or any  evidence shown of the amount of8

money that was collected in the sexually9

oriented and nonsexually oriented.10

But I would go back to the11

testimony by the current Zoning12

Administrator Cruise, and his indication13

that it--and I paraphrase--but what he was14

saying was it's the combination of all those15

to establish whether there was a substantial16

portion that was utilized, and that17

combination goes to the amount of stock in18

inventory and then the amount of activity,19

the amount of use.20

There was note that--I noted the21

Appellant asserting that the dimensions of22
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the booths were not provided, so how could1

we be persuaded that they were above or2

below a certain level of activity, as a3

percentage of the total activity.  However,4

we do have the floor plans, and then, in5

addition, we have the photographs, and in6

further addition, we have the past testimony7

and then the evidentiary testimony of the8

Metropolitan Police officer, and I think it9

shows very well, the level of--percentage10

level designated, but as I say, it has to be11

taken into a total occurrence with the level12

of activity for that, and I believe that it13

was persuasive and not refuted, the14

testimony that it was above a substantial15

portion.16

BOARD MEMBER ETHERLY:  And if I17

may, Mr. Chairman, just to perhaps further18

buttress this record, and again I think the19

level of detail is necessary, given the20

specificity that the zoning regs get into.21

My colleagues will recall that22
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testimony, by a number of the witnesses that1

I've already referenced, did also in fact2

speak to, based on their own observations of3

the viewing booths in question, that have4

already been referenced, the presence of5

what might be generously referred to as6

peepholes, but based on the experience,7

based on the expertise of both DCRA8

Investigator Stokes and Officer Leonard, if9

I'm not mistaken on the name, these10

peepholes are used commonly to facilitate11

the conduct of certain sexual activity.12

I want to be very clear that none13

of the witnesses, as I recall, noted that14

they themselves directly observed any such15

conduct, but based on their familiarity with16

establishments that are sexually oriented in17

nature, they are familiar with the use of18

these types of holes in other settings and19

felt, again based on their experience, that20

the holes were there to further facilitate21

the conduct of certain sexual activity.22
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I think, again, the record is1

simply replete, at this point, with respect2

to satisfying, pretty definitively, in my3

position, all of the key elements that are4

laid out under the definition of sexually-5

oriented business establishment in the6

zoning regulations.  Thank you, Mr. Chair.7

CHAIRPERSON GRIFFIS:  Excellent. 8

Thank you very much.  I would also note that9

it would seem--perhaps this is a little bit10

of a digression and not on point.  But I11

wouldn't want this to seem somewhat12

draconian in terms of, you know, we've heard13

this and now we need to shut this business14

down.  And I had some concern going into15

this appeal as to just the revocation of a16

certificate of occupancy.17

But those concerns were allayed18

when I looked at all of the facts in this,19

and that there was an actual--there was,20

obviously, as part of this appeal, was the21

cease and desist order that was issued, and22
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that, to me--and why do I bring it up again1

in this--was it seemed to be that there was2

a notice there and an availability for the3

operator to either, one, substantiate that4

he was operating correctly under the current5

certificate of occupancy, or change and6

amend.7

There was statements that there8

was some amendment to the operation, that9

supposedly brought it under the certificate10

of occupancy.11

Well, obviously, the Zoning12

Administrator did not agree and therefore it13

moved on to revocate the certificate of14

occupancy.  And so my whole point is that15

the Appellant makes, in many different ways,16

the argument of there's nothing in our17

definition that can be complied with because18

it's so open, and I don't agree with that19

statement.  However, I believe that there20

was an opportunity afforded for the21

understanding of the Zoning Administrator's22
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interpretation and implementation of that1

definition for the operator.2

So that that was not remedied, I3

feel, even further supports the correctness4

of the Zoning Administrator's action, by5

taking a two-step process, and availing6

themselves to addressing how the definition7

fit this business and operation.8

BOARD MEMBER ETHERLY:  And I'll9

finally note, Mr. Chair, I will, as my10

colleagues know, oftentimes kind of try to11

delineate when I'm speaking dicta and when12

I'm speaking to the grounds of the case, and13

I'm going to treat this very much as a dicta14

remark, in that it is not in my thinking15

essential, or a ground for the decision as16

we are moving forward.17

But clearly, oftentimes, when18

these cases are, I think encountered by19

jurisdictions, the District is not20

exception, it is oftentimes easy to feel, or21

perhaps believe that just by nature of the22
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activity that's in question, there is, if1

you will, a "witch hunt" that is underway,2

to simply eliminate, eradicate the relevant3

activity.4

And I do not see that as the5

purpose of this decision.  I do not see that6

as the duty that we are undertaking.  I7

think we have a very clear question in front8

of us as it relates to an appeal of the9

revocation and the cease and desist order,10

and I think the rationale, and the grounds,11

the law as it's laid out under the zoning12

regs, are very particular and very specific13

as it relates to what constitutes a14

sexually-oriented business establishment.15

So, again, this comment is not in16

any way intended to be a ground for my17

decision on this matter but I felt it's18

important to highlight it as we walked19

through a lot of prose, a lot of fanfare, if20

you will, a lot of braggadocio, almost, I21

would suggest, from counsel for the22
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Appellant.  Some arguments, as we've already1

discussed, not necessarily appropriate, or2

not necessarily within the ambit of our3

authority to act.  But I think it's4

important to jus simply highlight that, that5

the zoning inquiry here is a very specific6

one and it's a very carefully laid out one,7

and I think all of those i's have been8

dotted and all of the t's have been crossed9

with respect to the facts of this case as10

they've been presented to this body.11

Thank you, Mr. Chair.12

CHAIRPERSON GRIFFIS:  Excellent. 13

Thank you.  Additional?14

VICE-CHAIRPERSON MILLER:  I just15

want to address one other issue, which it's16

not clear whether or not the Appellant was17

even appealing to us, but as it's part of18

the record and it involves a zoning19

question, to some extent, I just want to20

address it so the record is full, and that21

is, in the McCoy decision, the mechanical22
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amusement license was also revoked, and ALJ1

McCoy did that pursuant to D.C. Code 47-2

2844A, which is not necessarily our3

jurisdiction.  However, we do have a4

provision under 742, which goes to--it's5

742.1, which provides a mechanical amusement6

machine can be permitted as an accessory use7

to a use that's permitted, in section 7418

through 744.9

And I just want to say, in10

finding that the use is not permitted11

pursuant to our finding that it's a12

sexually-oriented business, that did not get13

a special exception to operate in a certain14

area, that therefore this license would15

also--it would follow that this license16

would also not be permitted.17

CHAIRPERSON GRIFFIS:  Very well. 18

Anything else?  Any other addition? 19

Deliberation?  We are under a motion that20

has been seconded.21

VICE-CHAIRPERSON MILLER:  I also22
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want to say that the--I'm not sure if you1

said it--that the ANC submitted a report2

indicating that it was in favor of denying3

the appeal.4

CHAIRPERSON GRIFFIS:  Right. 5

Exhibits 23 and 30 were from the ANC 6C, and6

the ANC is opposed to granting the appeal7

and had actually urged the board to allow8

the decisions of the DCRA's Administrative9

Law Judges to stand, as ordered, and I10

believe it was Mr. Dixon that was present11

and provided the presentation of the ANC's12

position.13

Very well.  Anything else?  Any14

other elements or deliberation from the15

board?16

[No response] 17

CHAIRPERSON GRIFFIS:  If there's18

nothing further, then we do have a motion19

before us that's also been seconded.  I'd20

ask for all those in favor of the motion to21

signify by saying aye.22
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[Chorus of ayes]1

CHAIRPERSON GRIFFIS:  And2

opposed?  Abstaining?3

[No response] 4

CHAIRPERSON GRIFFIS:  Staff will5

record the vote.6

MR. MOY:  Yes, sir.  Staff would7

record the vote as three to zero to two. 8

Based on the motion of the Chair, Mr.9

Griffis, to deny the appeal, seconded by Mr.10

Etherly, also in support of the motion, Ms.11

Miller, and we have no board member or12

Zoning Commission member participating on13

the appeal application.14

CHAIRPERSON GRIFFIS:  Excellent. 15

Thank you very much.  Very well.  Is there16

any further business for the board in this17

morning's public meeting?18

MR. MOY:  No, sir.  That19

completes the public meeting portion of your20

day.21

CHAIRPERSON GRIFFIS:  Excellent. 22
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If that's the case, then let's adjourn. 1

Thank you all very much.2

[Whereupon, at 12:17 p.m., the3

meeting was adjourned.] 4
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